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50 GEORGE III. 1810-11. 

PEARCE V, PIPER. 

[RoLLS.-,1808, Dec. 19. Upon Appeal. 1809, July 19, 20, aS, 31.] 

SociETT for raising an Annuity Fund for the members : the rate of subscription 
beinv too low, thou^rh the subsisting fund was equal to the Annuities then 
payable, and no adequate remedy by Uie Articles, inquiries were directed; 1st, 
to ascertain the state of the Society, the defect of the plan, &.c. ; 2dly, to pro- 
vide a remedy : namely, by additional subscription, adequate to the object, by 
paying the arrears, and providing for the present and future annuities (a). 

The Bill stated articles of agreement, dated the 25th of June, 
1798, for the establishment of a Society under the title " The Ami- 
cable Society of Master Bakers " for raising an annuity fund : con- 
taining provisions for payment of the annual subscriptions, &c. ; that 
a member, who continued a year ib arrear.. should forfeit the money 
paid ; lose all claim on the fund ; and cease to be a member of the 
Society ; that no member should become entitled to any efficient 
benefit from the Society, until he had been a member seven years; 
had completed his seven years' subscription : and had attained the 
age of sixty years. The articles farther . provided for the appoint- . 
ment of a board of di<"ectors ; with power to daW extraordi- 
nary general meetings, as they * should see occasion ; pro- [* 2] 
viding farther, that any twelve or more members should 
have power to convene an extraordinary general meeting, in the 
manner particularly specified. 

The articles 'then, pointing out the mode, in which the fund, aris- 
ing from the subscriptions and fines, should accumulate during seven 
years, directed, that at the end of seven years the clear capital should 
be valaed and ascertained; and the subsequent subscription and 
annual produce thereof should be applied in discharge of the current 

(a) 1 Madd. Cb. Pr. 98 ; 2 ib. 180. 

VOL, XVII. 1 



2 PEARCC t;. PIPER. ' [1810. 

expenses and annuities, due or to become due ; and that every 
subscriber, who should have been a member seven years, and should 
then have attained the age of sixty years, should be entitled to a clear 
annuity of 60Z., for life ; and the widow of* every such annuitant to 
an annuity of 30/., or in certain cases 60/., for her life, if she con- 
tinued a widow ; and reciting, that as by reason of any heavy de- 
mands upon the annual produce of the capital fund, occasioned by 
several annuities becoming due at or near the same time, or otherwise, 
the same might be inadequate to the immediate discharge thereof, it 
was declared, that in every such case it should be lawful for the So- 
ciety at a general meeting to postpone the payment of such annui- 
ties for any time, not exceeding three calendar months : such annuity, 
or any part thereof, being nevertheless considered as vested interests 
from the time or times of the same becoming due by the articles. 

After various provisions for management it was farther declared, 
that any twenty or more members, present at any general meeting, 
should have full power to consider, treat of, and determine upon, all 
matters and things, relating to the said Society, or the support, pre- 
servation, and good order, thereof ; and to alter and amend the said 
articles ; or to make any additional rules or articles for the 
[* 3] * better, more orderly, successful, or. satisfactory, manage- 
ment of the affairs of the Society ; so as no alteration, &c. 
should be made without the concurrence of three fourths of the mem- 
bers, assembled at siich general meeting upon special notice ; nor un- 
less confirmed by the like majority at some other general meeting to 
be held, as therein directed. 

It was farther declared, that if at the expiration of seven years, 
or at any subsequent period, it should appear to a general meeting 
or board of directors, that the subscription and other moneys of the 
said Society, and the rents and annual produce of the funds and 
trust estates thereof, thereby charged with and liable to the payment 
of the aforesaid annuities and the other outgoings, were unequal to 
the payment thereof respectively, then and in such case such addi- 
tional subscription should be paid by every member, as well annuitants 
as others, except only in the case of blindness, as aforesaid, and in 
such manner, as should be determined, by the members assembled 
at a general meeting to be convened for that special purpose : it being 
the true intent and meaning of the parties to the said articles, that 
no part of the capital or principal fund and estate of said Society, 
so to be valued and ascertained as aforesaid, but' the subscription 
and other moneys, the rents, issues, profits, dividends, and annual or 
other produce thereof only, as before directed, should after the expi- 
ration of such seven years be applicable to the payment of any of the 
aforesaid annuities or other outgoings. 

The PlaintifTs stated their rights as annuitants under the articles ; 

and a resolution of the board of directors on the 31st of July, 1806 ; 

that having taken into consideration the report of the committee, 

appointed to consider, what annuity the present state of the 

[* 4] subscription ^ would pay each member, and considering the 
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table annexed, the board were of opinion, that the Society could 
no longer exist ; therefore considered it right to recommend, that 
it should be forthwith dissolved ; and that every member should 
be repaid his principal and interest. The Plaintiffs, insisting against 
the legality of this resolution, prayed an account against the trustees 
of the funds of the Society, and of what was due to the Plaintiffs 
for arrears of their annuities ; that the amount of the annual produce 
of the funds might be applied, as far as it would extend, in payment 
of what should be due to the Plaintiffs ; an account of all sums in the 
hands of the cashier for subscriptions ; and that out of that fund 
the Plaintiffs may be paid so much as the annual produce should not 
be sufficient to pay ; and, if the said subscriptions and other moneys 
and the rents and annual produce of the funds, should not be suffi- 
cient, that the trustees or directors should cause such additional 
subscriptions to be paid as would be fully adequate to the due pay- 
ment of the Plaintiff's annuities ; and that they may be paid accord- 
ingly ; (fee. 

The answers stated the resolution of the board of directors, that 
the present table of subscriptions was founded in errgr, and could 
not support the promised annuities ; that at a special general meeting, 
held in consequence of that resolution, it was resolved, that the 
Society should be dissolved : only twenty members out of one 
hundred and twenty-two, who were present, voting against the dis- 
solution ; that the resolution of the board of directors was upon the 
opinion of Mr. Morgan and Mr. Fairman ; that, though the income 
might for some time be sufficient to pay the annuitants by the original 
articles, the Defendants believe, that ultimately, when they become 
numerous, qnd within the period of the lives of many of 
the present members, it will by the inadequacy * of the [* 5J 
present table of subscriptions, and the erroneous calcula- 
tions, on which it is founded, be sufficient to answer a very small 
part ; that in consquence of such defect, and the impossibility of re- 
moving it, and of paying the annuities, the. Society cannot in justice 
to all its members any longer exist ; and that there are no clauses in 
the articles, providing for any deficiency, arising from erroneous cal- 
culations. 

This cause having been argued at the Rolls by Sir Samuel Romilly, 
Mr. Leach, and Mr. Wirtgfield. for the Plaintiffs, and by Mr. Rich- 
ards y Mr. Fonblanque and Mr. Johnson, for the Defendants, stood for 
judgment. 

1808. Dec. ]9th. The Master of the Rolls [Sir William 
Grant]. — I feel great reluctance in deciding this case on account of 
the consequences of the decision either way. On the one side it is 
very hard to deny any relief to the annuitants : who have earned it 
by payment of their subscriptions: on the other, it is sufficiently es- 
tablished, that this Society will not have the means of continuing to 
pay their annuities, at least without a much higher rate of subscrip- 
tion. It is to be regretted, that the persons, entrusted with the direc- 
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lion, did not sooner think of taking the advice, to which they ultimate- 
ly resorted : but for a number of years they permit the members to pro- 
ceed in paying their subscriptions ; arid take the chance of the de^^th 
under sixty of members of the aged class ; until they found the num- 
ber of survivors greater than they expected ; when they began to 
consider the circumstances, in which they were involved; by the 
effect of the erroneous principle, upon which their calculations had 
proceeded : the annuity being much too high : or the sub- 
[* 6] scription much too low. That seems to me to be no * an- 
swer to those, who by the existing regulations have become 
entitled to their annuities. It was probably conceived, that the pro- 
posed rate of subscription would be sufficient : but can I hold that 
to be a condition, upon which the right to the annuity is to depend ? 
Such a condition is not expressed : nor (^an it be implied. This was 
not an unforeseen case. They had in contemplation the circum- 
stance, that the subscriptions might not be sufficient to raise the an- 
nuities, proposed to be given ; and the provision they make for. that 
case is, not that the annuity shall not be payable, or even that the 
amount shall be diminished, in such an event: but that the deficiency 
shall be made up by an additional subscription of all the members^ 
the annuitants and the otiiers, in such mode as shall be agreed on. 
The only limitation of the right of the annuitants is, that in case from 
several annuities becoming due at the same time the fund should not 
be sufficient to answer them, payment shall be postponed for three 
months ; but even then the annuity wastto vest from the time, when 
the party attained the age of sixty. According to the articles there 
is no doubt upon the right. 

It is then said, that it is difficult to give an effectual remedy. It 
may be so : but that is no reason for refusing relief altogether. It 
is very advisable, that this Society should come to some arrangement 
for the future : but in the mean time I do not see, how I can with- 
hold from these Plaintiffs the relief, to Vvhich the articles entitle them : 
and I think, the prayer of the Bill points out the correct relief. 

A Decree was pronounced ; declaring the Plaintiffs respectively 
entitled to be paid their annuities; and directing an ac- 
[* 7] count * according to the prayer of the Bill. From that 
Decree the Defendants presented a Petition of Appeal ; 
insisting, that the Bill should be dismissed ; that the resolution to 
dissolve the Society was proper ; and that a Court of Equity ought 
not to lend its aid, and give effect and duration to an undertaking, 
founded in mistake ; and the consequences of which must inevitably 
involve in ruin many of the parties. 

Sir Samuel Romilly^ Mr. Leach and Mr. Wingfieldf for the Plain- 
tiffs. — It is obvious, that the difficulty, which occurred in this Asso- 
ciation, might have been met by making a call under the general 
power for that purpose. The course, that was taken, is the result of 
a scheme, formed by the younger members, far the more numerous 
class, upon the expiration of the seven years ; when the funds of the 
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Society first became liable to the charges, imposed by the deed. 
The general meeting had no authority to dissolve the Society. The 
resolution to dissolve it cannot be represented as an act for '^ the 
support, preservation, and good order, thereof: " the objects to which 
their general powers are limited : but they have the special power 
of forming new rales of subscription ; if the established rules ap- 
peared to be insufficient. The notion of a right to dissolve, inherent 
in such a Society, is absurd. It can be only by' contract. The 
ground of opposition to this agreement is, that it is against conscience ; 
as being founded in mistake. This cannot be represented as a bub- 
ble : the funds being sufficient for payment of these annuities at pres- 
ent ; the right tcT which has attached in those members, who have 
paid their subscription seven years, and attained the age of sixty : the 
two contingencies expressed in the deed. 

* Mr. Richards, Mr. Fonblanque, and Mr, Johnson, for [• 8] 
the Defendants.— -These Plaintiffs cannot be entitled to the 
exclusive benefit of the fund against those, who have, sirice their 
right accrued, and those, who may hereafter become equally entitled 
to annuities. One objection js, that this is a mere bubble : a scheme, 
founded in error. It is evident, that these tables and rates of sub- 
scription cannot provide a fund for the annuities, that will become 
due; and these Plaintiffs are not entitled to any more' benefit than 
the other parties, engaged in the same adventure, so founded in er- 
ror. All these persons having embarked in the same speculation, 
interested in the same proportion, and under the same title, can one 
class derive the whole advantage to the exclusion of the rest ; and 
upon what principle can a Court of Equity interfere for such a pur- 
pose ? That is the proposition maintained by this Bill : but there is 
no instance of aid afforded in equity to a scheme, founded in com- 
plete error, and pregnant with mischief to the great majority of those 
concerned : nor any ground upon which relief can be obtained. As 
to the objection, that they had no right to dissolve the Society, if a 
meeting was called, it was entirely in their discretion to do, as they 
thought fit, as to other subscriptions. How can this decree be ex- 
ecuted? By the terms of the contract the annuities must arise 
from the. annual produce; and can in no case be drawn from- the 
capital. 

Sir Samuel Romilly, in reply. — Societies of this nature are much 
favored ; and are considered as peculiarly under the protection of 
the Legislature and the Courts of Justice. These persons are part- 
ners, voluntarily contracting upon mutual covenants : it is only in a 
Court of Equity, that justice can be done between them : 
* and they are entitled to it under the general prayer ; if [* 9] 
they cahnot have the specific relief. The Defendants have 
determined to put an end immediately to the Society ; and to dis- 
tribute, the fund among the members in proportion to the original 
subscription ; not taking notice of any person, not then a member. 
If the specific relief prayed is not to be obtained, some arrangement 
ought to be made for dissolving the Society ; for ascertaining, what 
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is the annuity, that ought to have been purchased by such a sub- 
scription, and for sequring that annuity to the Plaintifls : but there 
is no justice in refusing to these persous, who if they had died under 
the age of sixty, would have lost the whole amount of their subscript 
tion, the object of their contract, when the event has proved in their 
favor. If the Bill should be dismissed, they will be left without any 
means of redress. Notwithstanding their anxiety to guard against 
breaking in upon the capital, the Court will now, rather than put an 
end to the Society, apply the capital, as a fund, by which the general 
object pf the Association may be carried into effect, and secured. It 
does not depend upon the pleasure of the members, convened in a 
general meeting, whether there shall, or shall not, be any farther 
subscription. It is imperative upon the directors to order a farther 
subscription in the case specified : the amount of that subscription 
being left for regulation in a general meeting. The utmost loss to 
the Defendants is the forfeiture of a small subscription : a very in- 
considerable disadvantage. There is no hardship in enforcing the 
agreement among all these persons. It is only from their grecit num- 
ber that they are not expose to actions of covenant ; against which 
there could be no relief. 
The Lord Chancellor [Eldon]. — It is true, the Legislature has 
manifested great anxiety for these Societies, particularly 
[* 10] in making effectual * instruments of this nature ; but Courts 
of Justice cannot so deal with them ; if the object fails by 
mistake, or the imperfection of the instrument. There is no diffi- 
culty upon this as a hard bargain. I do not see that. The diffi- 
culty is this ; that this relief, in order to do justice to these individu- 
als, perpetuates injustice in its very principle. First, I doubt, 
whether any action could possibly have been maintained. It must 
have been an action of /covenant ; founded upon a breach of some- 
thing, covenanted to be done, within, not only the meaning, but the 
letter, of this instrument. Suppose at the expiration of seven years 
the funds had not proved sufficient to pay the annuity, to commence 
at that time : the person entided had every individual member of this 
Society a covenantor with him : but he must, bringing an action 
against any individual, have proceeded to show, that what is re- 
quired by the 17th Article had been specifically done ; and, not 
only the subscription, but the manner of it, being determined upon, 
that the Defendant refused to pay. In moral justice you must look 
beyond the demand of that individual. The foundation of this De<; 
cree is, that an additional capital must be collected ; and if the pro- 
duce will pay the Plaintiflfs, that is all, that is required : but, if anoth^ 
er person should become entitled to an annuity the next day, unless 
another Decree should be made for him, he would suffer the same 
injustice. The principle of this Decree therefore requires an accu- 
mulated capital from time to time. It was put with force, that 
there is a capital, which ought to be applied to the purchase of 
annuities for the Plaintiff's: but the same difficulty would still 
occur ; as by that application it must become daily more insufficient 

VOL. XVII. • 1» 
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for the payment of future annuities ; and the result would be, not 
that a future subscription would be avoided, but that the fund ad- 
mitted by the principle of this Decree to be already insufficient, 
must become more inadequate to such future annuities as 
' might become * charges upon it ; and it must be recollect- [• .11] 
ed, that other persons are by subscriptions already paid for 
one or more years, in progress to the same situation, in which they 
will have the same rights, vested in them, as these persons have al- 
ready acquired. 

The question upon the whole is, whether there is not in the origi- 
nal contract a fundamental error, imposing the necessity of ad- 
ministering from day to day the funds of this Society; and in that 
view it appears extremely difficult to support the Decree. This is 
a case foreseen by the articles ; the framer of which appears to have 
been much perplexed, when forming the last item ; supposing, that 
at the expiration of seven years there may be a defective fund ; and 
proposing to make a fund, that will be sufficient without breaking in 
upon 'the capital. The means provided for meeting that deficiency 
which was foreseen, is, not a direction, that the trustees ^hall cause 
a new subscription to be made, but a general meeting, to determine 
upon that measure ; and to prescribe the form and mode of the sub- 
scription, by which that deficiency should be made good. It is very 
difficult to say, how the trustees could execute the direction to cause 
such a subscription to be made. 

The case of Buckley v. Carter (I), before Lord Thurlow, was 
afterwards mentioned ; ad having a strong resemblance to this ; and 
the cause stood over, in order that the Register's Book might be 
examined. 

1809, July 22. * The Lord Chancellor [Eldon].— The [♦ 12] 
first object of consideration in this case is, whether the priq- 
ciple of this Institution is such, with reference to all the covenants, 
if a specific execution of them is to be given, that a Court of Equity 
would interfere to enforce it. The parties, who formed this Society, 
proposed to establish certainly a very useful institution ; to the suc- 
cess of which, every one must wish fairly to contribute; and regret 
the failure, if there is in the original constitution some error, fatal 
to its existence : arising from the desire of different individuals to 
have towards the close of life that degree of ease and comfort, 
which a proper application of the fruit of the labor of their more 
early years might produce. The plan devised for executing that ob- 
ject, was a contribution for seven years, varying in amount, accord- 
ing to the different ages of the subscribers ; increasing, in proportion 
to the advanced period of life : that contribution forming a capital, 
calculated to produce an income, sufficient to pay certain annuities 
to individuals, members, attaining the age of sixty, and to their 

(1) In Chancery, 7th April, 1785; 16th March, 1787; Reg. Book, 1784, A. fol. 
425; 1786, A. fol. 486. 
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widows in given cltses. Making no observation at present upon the 
last clause of this deed, which, it was conceived, might efTectually 
provide for an event, that was not thought probable, it seems to 
have been supposed, that there would necessarily be contributors 
enough to produce a fund, that would insure by an application of 
the income the regular payment of the annuities. I cannot ascer- 
tain, whether the rates of subscription were adequate to secure all 
the advantages, intended by the professed objects of the Institution : 
but obviously it was impossible to secure those objects, unless the 
contributions were of an amount, that would at the end of seven 
years form a capital, sufficient. to answer the future annuities out of 
the income. It is farther obvious, that this scheme took the chance 
of that entirely ; upon the presumption, that the number 
[* 13] of • contributors would be sufficient : the last clause per- 
haps regarding the event, that farther calls might be re- 
quired, as, though possible, not probable ; not pointing out the mode 
of making them; which certainly was not to be according to the 
prayer of this Bill. 

Overlooking that circumstance, that this plan might not invite a 
sufficient number of contributors to pay all the annuities at the end 
of. seven years, they proceed to execute this deed ; which is an in- 
stance, in addition to many others, of individuals, conceiving them- 
selves at liberty to act, as if they were a corporation ; not having 
that character ; and placing themselves under difficulties, sooner or 
later, from which it is almost impossible to relieve them. One ob- 
vious difficulty is, upon the prayer of the Bill, which is adopted by 
the Decree, that the trustees or directors shall cause additional sub- 
scriptions to be paid. The trustees may call : but will the subscri- 
bers come upon that call ? There are only two ways of enforcing 
it : either by suit ; or by forfeiture of the former subscription. To 
which they would choose to be exposed I cannot determine ; and, 
unless they know more than I do of the nature of this plan, the 
number of subscribers, and the probability of future calls, it is im- 
possible to say, what would be the pfiect of any suit for farther sub- 
scriptions. 

There are various clauses, as to the powers of general meetings, 
and the management of the funds : one directing,, that at the end 
of seven years the capital shall be valued ; and the subsequent sub- 
scription, and the annual produce thereof, shall be applied in dis- 
charge of the current expenses, and the annuities, due, or to become 
due; so that the income, to be applied, is, not only the produce of 
the capital within the seven years, but of the subsequent 
[* 14] ^ subscription also. It is obvious however, that, if the 
capital at the end of seven years was not sufficient to pro- 
duce the annuities, that circumstance might considerably affisct the 
amount of future subscriptions by the alarm it would excite in those, 
who were, and proposed to become, members ; and would conse- 
quently affect the accumulated fund, which was to produce the an- 
nuities. Another ^clause, which seems to conte^nplate, that, .not per- 
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manent, but temporary difficulties might arise in paying the annui- 
ties^ occasioned by several of them becoming due nearly at the same 
time^ provides, that in such case payment shall be postponed for 
three months, a very short time for relieving them from such diffi- 
culties. 

The only other clause, relating to this question, is the last; also 
providing for the case of a deficiency of the annual income to an- 
swer the annuities ; not however simply, as the former clause, do- . 
{er^^g the payment for three months ; but, taking it to be clear, 
that such a remedy would not supply the deficiency ; and providing 
other means ; which the Court must either act upon, as it finds 
tb^m ; or provide means according to the general rules of Law and 
Equity. The specific means, here provided, are, not an authority 
to the trustees, according to the prayer of this Bill, to call for an 
additional subscription: but that measure is left to the discretion of 
a general meeting; and, if that meeting should refuse to make a 
call, the question would then arise, whether upon general principles 
of Equity, foupded in contract, that refusal would be considered so 
unwarrantable, that this Court would direct an additional subscrip- 
tion in some other mode ; and in that view of the case there are 
great difficulties^ as to parties, and other circumstances. This brings 
it to the point, which originally startled me ; and still pre- ^ 
sents a very considerable difficulty: whether we *^are to [* 15] 
consider the means of carrying on this Institution ; and 
not what may be an equitable distribution of the fund, if it is not 
to be carried on ; with regard to which, though I do not know, what 
they meant as to the terms of. dissolution, the Court would not find 
it difficult to do justice to those, who, having subscribed, had not 
become annuitants ; and those, who had died. In the other view of 
the case the question will be, whether there is not latent in this plan 
something tending to its own destruction ; if the fund, not being 
sufficient to supply the annuities, is to be from time to time aided by 
farther subscriptions. Lord Thurlow's Decree is a direct authority 
for making that inquiry in the first instance. 1 shall by looking into 
that Decree enable myself to state more decisively, than I can at 
present, the principle, that ought to govern the Court : but I shall 
be infinitely more satisfied, if these parties, feeling, that justice and 
prudence require them to set this right, will do all, that they cov- 
enanted to do witb regard to each other ; or, if they cannot do all, 
as much as they can. 

July SUty 1809. The Lord Chancellor [ELDON].-^The case 
before Lord Tburlow is a very important precedent. The Bill, was 
filed by some widows, on behalf of themselves and all others, who 
should come in and contribute to the expense of the suit ; claiming 
under a settlement, dated the 19th March, 1761, and eprolled in 
Chancery ; stating the origin of the association, the fact of payment 
of the subscription ; that the Plaintiffs had thereby become entitled 
to, and enjoyed, their annuities down to the year 1781 ; when the 
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directors declared their opinion, that the funds were not sufficient out ' 
of their annual produce to provide for the annuities. By the articles, 
as in this case, the capital was not to be touched. The di- 
[* 16] * rectors did not exert the right they had to call for an in- 
creased subscription : but the course they took was to re- 
duce the annuities. Lord Thurlow held, that they had no right to do 
that : also, that, if the Court could find the means of enforcing the 
execution of such articles, considering the number of parties, neces- 
sary to a suit, the directors ought to have kept up such a fund as 
would be sufficient to answer the proper amount of the annuities ac- 
cording to the original contract : but farther; and I think he was 
right ; that, if the scheme was founded upon miscalcdation. the So- 
ciety could never be kept right by any specific performance* The 
first consideration therefore was, whether the scheme by miscalcula* 
tion as to the subscription, or otherwise, had not a tendency to de- 
feat its object : then, whether any alteration of the terms or calcula- 
tion could so correct the plan as to secure the object. - 

The Defendants were, not the trustees, but the directors ; and the 
piiayer of the bill was, that they might be decreed to fulfil the orig- 
inal contract. Lord Thurlow, as appeiirs by the Register's Book, and 
I perfectly recollect the decision, made this Decree, on the 7th of 
April, 1785 ; directing a reference, not to the Master, but to a par- 
ticular individual : to inquire, whether upon a specific performance 
of all the covenants and clauses of the deed the plan of the institu- 
tion was adequate to answer all the objects of that deed, abstracted 
from any particular circumstances ; and if it should appear inade- 
quate, to state the amount of the deficiency ; and the means where- 
by those objects might have been sufficiently provided for without 
any reduction : an account of the expenses, and of the annuities, 
which would have been payable at Lady-Day, 1781 : to take into 
consideration the present state of the Society : to state the defects 
of the plan, and such means as will provide an effectual 
[* 17] ♦ remedy. On the 27th of May, the minutes were on my. 
motion varied by inserting a direction to pay the arrears 
and growing payments of the annuities, as they stood reduced by 
consent, without prejudice. 

Mr. Brand., the person to whom the reference was directed, by his 
report stated particularly various provisions of the deed ; which gave 
powers as large as those, given by the instrument, now under con- 
sideration : among them a power, much resembling that in this deed, 
to. make caUs toties quoties ; provided, that no call should exceed one 
year's annual subscription ; and he certified, that such sums of 
money as might arise from the payments, to be made under the 
sixth and thirteenth clauses, some forfeitures specified, the annual in- 
terest of the capital stock, and the powers of the directors to make 
calls, formed the whole of the provision, intended for the annuities, 
and the expense of management; which appeared to be all the ob- 
jects of the Institution ; that those provisions were insufficient to 
answer all the purposes of the Institution ; the provisions, originally 
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uaide^ were inadequate ; and had a tendency to destroy the object ; 
that the provisions of 1781 were also inadequate, though the annui- 
ties had been reduced; and the time must continue to approach, 
when the applicatioli of these provisions will destroy the plan. The 
report then states, what would supply the deficiency ; and that, un- 
less those calls were unnecessary, the^ plan must be founded in error ; 
and have a tendency to destroy the objects ^nd the Society itself. 

The result of the representation made by this Report, is, that, if 
the agreement hkd been specifically performed, the plan of the Insti- 
stitution was defective in the circumstance, that the subscription was 
originally too low ; and, as to the calls to be made, the opinion both 
of Mr. Brand and Lord Thurlow was, that, if the defect of 
* the original subscription went to the original plan, the [* 18] 
item as to the calls was also a defect in such an Institu- 
tion* 

On the 16th of March, 1787, the cause came on for farther direc- 
tions. Lord Thurlow would not permit the fund to be touched : 
but brought it into Court ; as has been properly done in this in- 
stance ; as attention must be given to the just claims of all parties ; 
those, who have not yet become entitled to annuities, and the de- 
ceased, as well as those^ who are jiving ; and have become entitled. 
When the cause came on again, Mr. Brand having stated what in 
his opinion would be a just and equitable arrangement by an in- 
creased subscription, it was agreed, that each member shoujd pay a 
guinea : which produced a fund, sufficient to pay the arrears of the 
annuities, which had been reduced in 1781. Then, taking into con- 
sideration the plan, which Mr. Brand said would give existence and 
life to the original object, a new deed was executed upon that re- 
formeS plan ; by that arrangement securing to all the members the 
benefits of the Institution, as far as could be ; and the Bill was dis- 
missed without costs. 

This is an authority, directly applicable lo the case, now before 
me. If I could ascertain, that there never would be another annui- 
tant entitled, the relief prayed is right ; but, supposing it given, and a 
new subscription called for ; the funds might be sufficient to pay the 
annuities for this year : but, if any of the members, alarmed at the 
additional calls, should under the apprehension of farther subscrip- 
tions quit the Society, the first individual, who became entitled, 
would disturb the arrangement, made by this Decree ; which pro- 
vides only for the annuities, subsisting at present ; if more annuities 
should become payable, the fund could not be sufficient : there must 
either be a new Decree ; or the Society must act, as 
*if there was^; providing a fund for every increase of an- [* 19] 
nuities. The consequence is necessary ; that the annui- 
ties are not purchased upon the original terms ; and, as the terms 
rise by the failure of the annual subscription, the necessity of farther 
calls increases ; and the result may be, that the annuitants are to 
pay each other.- That is the vice at the bottom of the thing. . 

This Society will be sensible, that it is much more easy for them, ) 
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than for the Court, to arrange this. If they cannot agree on some 
plan, I must refer it to the Master to make simila^ inquiries to those, 
directed by Lord Thurlow ; taking the assistance of a calculator: 
and to inform me,, if this Society cannot longer exist, what will be 
an equitable distribution of the fund subscribed (1) : but that course 
is not to be taken, unless the Court shall be unable to do more 
justice by securing to those, who have, and may, become entitled to 
annuities, the enjoyment of them. The nature of the inquiry wiU 
be, first, whether the plan, upon Which this Society has been regu- 
lated, is adequate to its purposes; and, if not, what additional 
subscription will be sufficient to discharge the arrears now sub- 
sisting ; and to pay the present and future annuities ; without having 
recourse to that last clause ; which would destroy the object of the 
Society (2). 

In Beaumont v. MeredUh, 3 Ves. & Beat 181, it was held, that a society for the 
mutual benefit of the members in. sickness or old age, by means of a fund raised 
by subscription amongst themselves (such association not coming within the scope 
of the acts for encouragement of friendly societies), could only be considered as a 
partnership, having no corporate character ; and that, to such a suit, the whole of 
the members must bo parties^ all of them having equal rights, or bein? subject to 
equal liabilities. In the case cited, Liord Eldon observed, he remembered only 
two suits of this sort coming to a hearing (adverting to the principal case, and that 
of Buckley v. CaUr, stated Sierein). In one of these cases, his lordship added, it 
was discovered by Lord Thurlow, and in the other by himself^ that the society in 
question existed upon princifiles which made the whole a bubble ; and the only 
relief, therefore, which could be administered, was by dissolving the society, and 
giving to each member a proportion of the sums subscribed for purposes which 
could not be answered, and which no court of justice could execute. . In the later 
case of EUiaon v. Bienoldj 2 Jac. & Walk. 511, the same doctrine- was recogniz- 
ed ; ^nd in Reeve v. Parkins , 2 JacI & Walk. 390, an injunction was granted to 
restrain payments by a friendly society, founded on erroneous principles tending 
to exhaust its funds. 

( 1 ) Reeve v. Parkins, 2 Jac. & Walk. 390. 

(2) See the note, ante, vol. iv. 628. 
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GOWLAND r. DE FARIA. 

• [Roixs.— 1810, Feb. 21.] 

The sale of a reversionary interest, la this Court considered as the case of an ex- 
pectant heir, forms an exception to tlie general rob, that for mere inadequacy 
of value a contract is not to be set aside (a). 

Daring the continuance of the same situation. acquiescence has no effect ; and the 
value is to be estimated at the time of the transaction, not according to the 
. event 

Interest at 5 per cent upon the money advanced : compound Interest refused. 

The Bill stated, that the Plaintiff in •the year 1783 was in great 
distress and diiRculties ; and inexperienced in legal affairs : and, be- 
ing entitled to the reversion of a considerable estate in fee-simple 
after the death of his mother^ then aged fifty-seven, proposed to 
raise money by way of annuity ; and was introduced to the Defend- 
ant, De Faria ; who, being aware of the Plaintiffs difficulties and 
inexperience, took advantage thereof ; and for the inadequate con- 
sideration of 1500/. induced and persuaded the Plaintiff to grant 
him an annuity of 200/. for the term of nine hundred and ninety- 
nine years from the decease of the Plaintiffs mother; which sum 
was paid to the Plaintiff; who executed a bond and warrant of at- 
torney to confess judgment, dated the 24th of September 1783, in 
the. penal sum of 3000/. ; with condition for payment of the annu- 
ity ; and by indentures of the same date the reversion was demised 
for two thousand years to a trustee for securing the anhuity ; with 
a covenant by the Plaintiff to deliver up the title-deeds upon the 
death of his mother. In the next year the Plaintiff granted to the 
Defendant another annuity of 50/., in consideration of 375/., with 
similar securities. The Plaintiffs mother died in February 1808; 
and the Bill was filed in May following ; charging, that the Defend- 
ant took advantage of the Plaintiffs distress and inexperience, to 
compel him to give unreasonable and excessive securities ; praying 
that the securities may be delivered up, to be cancelled ; and offer- 
ing to repay the money advanced with interest. 

The Defendant by his answer representing, that the 
Plaintiff voluntarily, and without solicitation by the * I)e- [♦ 21] 
fendant, offered to sell the annuities, proposing tc bind 
himself personally, stated the Defendant's belief that every thing was 
read over to the Plaintiff; that the covenants for delivery of the title- 
deeds were introduced with his privity ; and submitted, that the 
Plaintiff received a full and adequate cqusideration, his mother be- 

(a) The relief is granted upon the general ground of mischief to the public, 
without requiring^ any particular evidence of imposition, unless the contract is 
shown to be above all exception. 1 Story, Eq. Jur. § 336. See ante, note (c) 
Cotes V. Trecothrck, 9 V. 234 ; note (a) Crowe v, Ballard, 1 V. 215. 

As to the effect of mere inadequacy of consideration in common case.9, seeonfc, 
note (a) Math v. Mwoodj 5 V. 845. n 
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ing then in a good state of health, likely to live long : and having 
lived many years. 

Mr. Morgan, of the Equitable Assurance Office, by his depositions 
slated, that the value in 1783 of a well-secured rent-charge or an- 
nuity of 200/. granted for nine hundred and ninety-nine years cer- 
tain, to commence on the death of a widow lady, then in a good 
state of health, aged fifty-seven, according to the then price of 3 per 
cent. Bank Annuities, from 59 to 64J, was 2308/. ; and that the 
value of the other annuity in 1784 was 523/. The Plaintiff went 
into no other evidence. 

Sir Samuel Romilly and Mr. Wakefield^ for the Plaintiff. — Upon 
this Bill, to set aside the grtint of annuity, and have the securities 
delivered up, the relief is plain, after the late cases, Peacock v. 
Evans (I), and Eoans v. Griffith^ before the Lord Chancellor ; both 
cases of the mere sale of reversionary interests for an inadequate 
consideration, without fraud, set aside. This Bill seeks relief against 
thq grant, in consideration of 1500/., of an annuity of 200/., from 
the death of the Plaintiff's mother, aged fifty-seven, for the t^rm of 
nine hundred and ninety-nine years, secured by bond and judg- 
ment, and a term of two thousand years ; in effect a perpetual rent- 
charge; with a covenant to deliver up all the title-deeds; 
{* 22]. but no covenant *on the other side to produce them for 
the Plaintiffs protection ; an undervalue proved of more 
than one third ; and the Plaintiff not appearing to have had any le- 
gal advice : the Defendant's Solicitor only being present at the ex- 
ecution. His age is not material : Twisleton v. Griffith (2). The 
grounds of relief appear upon the instruments ; though the allega- 
tions of the Bill are not supported by evidence. 

Mr. Hart and Mr. Girdlestane, for the Defendant. — ^This Bill was 
filed in the year 1808, to set aside the purchase of an annuity in 
1783 ; without any evidence of distress, or advantage taken ; and a 
most respectable Solicitor acting for the Defendant. Unless every 
person, seised of a reversion, is considered as an expectant heir, and 
therefore incapable of dealing with his reversion, no case can be 
more destitute of all ground for relief. The knowledge of the 
Plaintiffs distress is denied by the Answer; which farther proves, 
that the offer came from the Plaintiff; and is not contradicted by 
evidence. The transaction therefore appears to be no more than a 
mere purchase upon tbe applicatiotf of the vendor, in 1783 ; and a 
Bill filed, when the life dropped, in 1808. Mr. Morgan's valuation 
is 2308/. : but the event has ascertained the value of the considera- 
tion of 1500/. : which at compound interest would have been 
doubled in fourteen years. The Cdurt will not determine upon 
these speculative calculations, when the event has ascertained the 
value. Under such circumstances, after a lapse of twenty-five years 
no principle of public policy can require the transaction to be res- 
I '■ ) - ■ - ..^ . , ■ ' .I I,..,., , ,. 

(1 ) Jinie, vol. xvi. 512 ; see the note, 5ia 

(2) 1 P. Wm. 310. 
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cinded. In Teacock v. Evans, it was helfl, that the Court acts cat|- 
tiously, with a view of doing justice to the pa^ty, whose contract is 
set ^side ; where there is no fraud or improper conduct. 
Evans * was in the most complete sense an expectant heir ;- [♦ 23] 
w^ith no income, except an allowance from his father, and 
under a habit of intoxication ; selling the reversion of a freehold es- 
tate under a setdement. 

The consequence of setting aside this purchase will be an enor- 
mous advantage to the vendor and loss to the purchaser, upon the 
mere allegation, that the former was dealing for a reversion : without 
fraud, or any particular distress. An expectant heir must look in that 
character to the person, from whom he is to derive the estate : but 
the Plaintiff's father was dead; and the possession was only with-* 
held during the life of his mother under the hmitation to her for Hfc. 
The protection^ that Courts of Equity have given to that peculiar 
character, cannot arise out of the mere relation of mother and son. 
In all the cases of contract set aside the purchaser by permitting it 
to stand would have had a great advantage. The Bill rests merely 
upon the point of inadequacy \ which is no more than a strong symp- 
tom of fraud ; and the event has proved, that the calculations, from 
which <hat conclusion has been collected, have no foundation. 

Sir Samuel Romilly, in reply. — ^The question of value does not de- 
pend upon the event ; but relates to the time, when the purchase 
was made. The Plaintiff ^s mother might have died immediately : 
but no relief could have beeii given upon that ground ; according to 
Mortimer v. Capper (1) and many other cases. Any person, having 
a reversionary interest to dispose of, is in this Court an expectant 
heir : whether that interest is derived from a &ther or any other per- 
son. The application for relief has never been considered • 
too late, if * made as soon as conveniently can be, after [* 24] 
the circumstances, which give the right to it, ceased : dur- 
ing the prevalence of which the same state of necessity is supposed 
to continue ; and acquiescence has not the effect of confirmation. 
In the case of Evam v. Griffith, upon a loan to the Plaintiff, who was 
to repay four times the amount, if he survived his father, who died 
in a few months, I used without success the arguments, that are now 
pressed ; urging the injustice of taking the chance of advantage, and 
complaining only upon the event turning the other way ; but the an- 
swer of the Lord Chancellor was, that the same argument might have 
been used in every case, where re-payment was to depend on sur- 
viving the father : yet, as the son was not in a situation to apply for 
relief, until the event had happened, the relief was always given. 
Whatever disadvantage thpre is results from the established law of 
the country. The PJaintiff can only show by the transaction itself, 
that he is an expectant heir, evidence, that he has no other means of 
subsistence : and the ground of relief has always been, that he was 
dealing for a reversionary interest. In Farmer v. Wardell, a Motion 

(1) 1 Bro. a C. 156; Jaxkson v. Lever; 3 Bro. C. C. 605. 
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for an Injunction on the purchase of a reversionary interest, the proof 
i¥as imposed upon the purchaser. 

The Master of the^Roll^ [Sir Wiluak Grant]. — ^In con- 
sidering tlie case of Evans v. Peacock I found the doctrine of the 
Court perfectly established, that it is incumbent upon those, who have 
dealt with an expectant heir relative to his reversionary interest, to 
make good the bargain : that is, to be able to show, that a full and 
adequate consideration was paid. That is undoubtedly a heavy bur- 
then imposed upon a purchaser : but in that particular case the bur-* 
then is imposed upon- him ; and that case is an exception 
[* 25] to the general rule, that for * mere inadequacy of value a 
contract is not to be set aside. In all these cases the issue 
is upon the adequacy of the price. This is the case of a person, who 
in this Court is considered as an expectant heir. He has charged 
his reversionary interest ; and the question is, whether he has re- 
ceived an adequate consideration. Upon that questbn the evidence 
is all one way. In many of these cases very opposite opinions are 
given by calculators': but here Mr. Morgan's opinion is not contra- 
dicted. I must therefore take the value to be inadequate ; and then 
I do not see, how I can avoid setting aside the contract ; unless the De- 
fendant can prevail upon one of the other two grounds, that have 
been taken : first, that after such a length of acquiescence^ the Plain- 
tifi* ought not to be permitted to set aside the contract : secondly, that 
the value is to be calculated upon the result, and not as it might have 
been estimated at the moment of the transaction. As to the first, 
there is I believe no case, in which during the continuance of the 
same situation, in which the party entered into the contract, acquies- 
cence has ever gone for any thing (1) : it has always been presuilied, 
that the same distress which pressed him to enter into the contract, 
prevented him from coming to set it aside ; that it is only when he is 
relieved from that distress that he can be expected to resist the per- 
formance of the contract. As to the other ground,' that in the event, 
which has happened, a very large price has been paid by the Defend- 
ant, I apprehend, I cannot take that into consideration. In the case 
of Evans v. Peacock I am pfetty certain, that I did not lay the least 
stress upon the circumstance, that the death of Evans, the father, 
happened in a very short period after the purchase ; nor allow it to 
weigh against Peacock, as in any degree affecting the validity of the 
bargain. If the contract had been fair at the moment, when it took 
place, the accident of its becoming more advantageous by 
[* 26] the death of one of the parties would * not according to my 
opinion have varied the character of the original transac- 
tion. 

Upon these grounds I think this case not to be distinguished from 
Evans v. Peacpck ; and the result must be the same. 

(1) Nor even confirmation: Crotve w. Ballard, 3 Bro. C. C. 117; 2 Cox, 253; 
ante, vol. i. 215. 
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Interest upon the money advanced was directed at 5 per cent. ; 
but compound interest was refu^ed (1). 

An application was made for the Defendant's costs ^ as in Eoam v. 
Peacock the Defendant's costs were given ; though the contract was 
set aside : the Defendant being considered as a mortgagee for the 
money advanced. 

Sir Samuel Romitty, for the Plaintiff, relied on the late case of 
Innes v. Jackson (2) ; where, the equity of redemption of the wife's 
estate being reserved to the husband, the Lord Chancellor decided, 
that it was to be considered^ as reserved by mistake ; and that the 
heir of the wife was entitled ; and refused the costs of the Defendant 
Dr. Jackson farther than he was actually a mortgagee. 

The Master of the Rolls [Sir William Grant]. — ^In Evans v. 
Peacocky though the contract was set aside, as it was not upon the 
ground of fraud, I gave the costs ; considering the Defendant as a 
mortgagee, upon the authority of a case (3) before Lord 
Cowper : a strong * case certainly, as it contained some [* 27] 
circumstances of fraud. If however it has been recently 
settled, that a Defendant under these circumstances is not to be 
considered as to all intents a mortgagee, I should abide by that 
decision. 

The Master of the Rolls afterwards said, he did not think the 
case before the Lord Chancellor was directly in point to this : and 
seemed disposed to make the same Decree as in Evans v. Peacock : 
but it was compromised. 

See the references given, aitie, in the notes to Peacodc v. Ewms, 16 V. 513 ; and 
note 3 to CoUs v, Trecoihkkj 9 V. 234. 

(1) See the note, ante, voL L 99. 

(2) AnUf vol. xvi. 356. The Lord Chancellor's Decree was, with hw Lordship's 
concurrence, reversed by the House of Lords. 

(3) Twiskton v. Grifilhj 1 P. Will. 310, before Lord Cowper. See also Gwynnt 
V. Htaton, 1 Bro. C. C. 1 ; Gwdd v. Oakden, 4 Bro. P. C. 560, was also referred 
COs as to Costs. 
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LOWNDES t;: COLLENS. 
[Rolls.— ISIO, Feb. 14.] 

UiTDER a written contract for a sum of money, payable on demand, or a day ceN 
tain, interest is in £()uity, as at Law, payaolerfrom the time of demand made, 
or from the fixed penod of payment (a). 

Interest at 5 per cent under a contraot to give promissory notes. 

In November 1802 an agreement took place between William 
Strother and James Tompsett Collens for dissolving their partnership ; 
and that Collens should take the partnership stock, and pay the debts ; 
and by a memorandum of agreement, dated the 16th of December^ 
1802, it was agreed, that in consideration, that the creditors, present 
at a meeting, held that day, consented to accept fifteen shillings in 
the pound upon the account of their several debts, John Collens, the 
father of James Tompsett Collens, engaged and agreed to pay to all 
and every the creditors the sum of fifteen shillings in the pound upon 
the amount of their several debts in manner following : viz. ten shil^ 
lings in the pound within six weeks ; and the remaining five shillings 
within three months from this day ; and he agreed to secure the 
same by his promissory notes of hand, to be given to each 
[* 28] of the said * creditors within one week ; and the said cred- 
itors agreed to accept the 3aid notes in full satisfaction of 
all demands whatever upon the said Messrs. Strother and Collens, or 
upon the said John Collens, and to execute a general release upon 
payment of the said notes. 

The Bill, filed by creditors claiming under this agreement, and 
praying particularly, that John Collens may be decreed to give his 
promissory notes- according to it, was upon his death revived against 
his executors ; and, an account of what was due under the agree- 
ment having been directed, an Exception was taken to the Master's 
Report for not calculating interest upon the several sums, reported 
to be due. 

Sir Samtiel RomiUy and Mr. Leach, in support of the Exception 
said, the rule must now be considered as settled, that a note, paya^^ 
ble on demand, or at a day certain, bears interest from the time of 
the demand, or the fixed time of payment ; according to Upton v. 
Lord Ferrers (I). 

Mr. Hart, Mr. CooJce, and Mr. WiUiam Agar, for the Defend- 
ants, contended, tha£ in Equity interest can be given only upon the 
ground of contract ; referring to Tew v. Lord Winterton (2), and 
Creuze v. Hunter (3). 

(a) For the authorities and rules which govern in matters of interest, see, ante, 
note (a) Tait v. Abrtttncik, 4 V. 816 ; note (a) Craven v. Tidiell, 1 V. 60 ; Aew 
man V. Doua^las, 7 Har. & J. 417; Chitty, Contr. 642-648. 

As to debts upon simple contract, and other debts which do not carry interest 
upon the face of them. Equity, in giving interest, follows the law. See 1 Bar* 
hour, Ch. Pr. 515. 

(1) .^fife, vol. V. 801. 

(2) ^te, vol. i. 452. 

(3) .^fOe, vol. iL 157; 4 Bro. C. C. 157, 316. 
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The J^ ASTER or the Rolls [Sir William Grant]. — ^I had always 
taken it to be clear, that) wherever there is a written contract for a 
sum of money, payable upon demand, or upon a day cer^* 
tain, interest is payable from * the time of the demand [* 29] 
made, or, from the fixed period of payment ; and there is 
no difierence^ whether that contract is contained in a promissory note, 
or any other instrument. It would be very inconvenient, that a dif- 
ferent rule should prevail at Law and in Equity with regard to that 
question. It came often before Lord Alvanley ; who had occasion 
to «onsider it much in many other cases besides Upton v. Lord Fer- 
rers (1) ; particularly in Parker v. Hutchinson (2) ; where he states 
the practice at law, as to notes payable at a day certain, or a written 
undertaking, to give interest (S). The interest there given was bow- 
ever only 41. per cent. 

Sir Samuel R&miUy suggested, that the Court would act upon the 
agreement, as if the promissory notes had been given ; upon which 
the Master of the Rolls said, he thought the interest must be the same 
as a promissory note would have borne. 

See the note to Parker v. HutdwMon^ 3 V. 193, wicii the farther references 
there ^ven. 
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[Rolls.— 1810, March 15.] 

RESULTiite trust for the heir ; the only express devise being to convey to the 
devisor's eon from and after his age of thirty ; which he did not attain ; and no 
devise by implication from a declaration, that he shall have no power over the 
estate tintil his age of thirty. 

Joseph Nash gave, devised, and bequeathed, unto his executors 
and trustees all his manors, messuages, lands, tenements, 
real and personal estate whatsoever, * with the exception [* 30] 
of some trifling articles, afterwards particularly disposed of ; 
to hold to them, their heirs, executors, &c. according to the nature 
of the said estates, upon the several trusts, and subject to the several 
powers, &c. after^mentioned : that is to say, on trust thereout to pay 
his debts, an annuity of 20/. to his wife in satisfaction of dower : to 
each of his daughters 100/., with interest, and to his two grandsons 
10/. a-piece. 

(l)^te,vol.v.801. 

(2) JnU, vol. iii. 133. See also i. 63, CVooen v. TkkeU^ and the note. 

(3) ExpaHe Koch, 1 Yes. & Bea. 342; 1 Rose, 317. Ex parU mUiams, 1 
Rose, 3(19; Ex jHxrU Grtemoay, Buck, 412; Burgess's Case, 2 J. R Moore, 745, 
as to the distinction in Bankruptcy ; which is done away by the Statute 6 Geo. 
IV. c. 16> s. 57, 132. 
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The testator then authorised and empowered his trustees to sell or 
mortgage all or any part of his said real or personal estate for the 
purposes of his Will ; or to let the real estate ; not eiceeding twen- 
ty*one years ; to fell timber, as they shall think fit ; and after pay- 
ment of his debts, legacies, and other charges, declared his will, that 
the residue of the money to arise by sale of. any part of his real es- 
tate and other his personal property, in case his trustees shall think 
fit, shall be invested in the public funds or other security, in trust to 
pay and apply the interest, dividends, and produce, thereof, as the 
same shall arise, to and for the only use and benefit of his son Thom- 
as Nasl\, until he shall attain his age of thirty years ; and in case of 
his decease, before he attains that age, then in trust for such child 
or children of his (the testator's) said son as shall happen to survive, 
in such shares and proportions as he shall by Will appoint, and in 
default thereof to such child or children, if more than one, share and 
share alike ; or in case of no child or children to such person or per- 
sons as shall be the legal representative or representatives of his (the 
testator's) said son ; '< and from* and after my son shall attain his age 
of thirty years I hereby direct my executors and trustees to convey 
transfer and assign all such part or parts of my real and personal es- 
tates or trust moneys not applicable to or for other the pur- 
I* 31] poses of this my Will to my said son Thomas Nash, ♦his 
heirs executors administrators and assigns, according to the 
nature of the said estates for his and their own use : it being my in- 
tention that my son shall have no power over any part of my real or , 
personal estate except as aforesaid until he shall attain the age of 
thirty years : neverthelesss it is not my desire, that my real estate 
should be sold unless my executors and trustees shall deem it expe- 
dient." 

The testator died on the 6th of October, 1803. The trustees sold 
part of the real estate ; and in December 1807 demised the lands, 
remaining unsold, to Thomas Nash, for the term of twelve years. 
He died in January 1808 under the age of thirty and without issue ; 
having by his Will, dated the 2d of September, 1807, devised and 
bequeathed all his real and personal estate whatsoever and whereso- 
ever, whether in possession, reversion, or expectancy, either under 
the Will of his father or otherwise, to his wife, her heirs, executors, 
&c. ; who filed the Bill ; stating, that she had contracted to sell the 
real estate, remaining unsold under the Will of Joseph Nash, to the 
Defendant Thomas Brand ; and praying, that her right may be es- 
tablished ; that the Defendant Brand may be decreed specifically to 
perform the contract ; and that all proper parties may be decreed to 
join in the conveyance to him. 

The Defendants, the sisters and co-heiresses at law of Thonias 
Nash, by their Answer insisted, that they were entitled in the event, 
that happened, the death of Thomas Nash under the age of thirty 
and without issue. 

Sir Samuel Romilly iind Mr. Wingfield, for the Plaintiff, contended, 
that in the event, there was no disposition of the real estate remaining 
unsold. 
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Mr. Richardi and Mr. Hatty for the Defendants. — ^Upon the 
true construction of this Will the real estate passed under this 
devise to these Defendants, the co-heiresses at law. There is no 
doubt, that a devise may be made to the person, who shall be the 
heir at law ; whose title under such devise, as persona designatay 
would be established ; and upon the whole of this Will, particularly 
the clause, declaring the testator's intention^ that his son shall have 
no power over any part of his estate, until he shall attain the age of 
thirty, this is a devise of that sort ; and the heir at law is the legal 
representative, pointed out by the testator in the event. In the 
execution of this executory trust the intention, which is sufficiently 
declared, to prevent a resulting trust for the heir, must have effect ; 
and has prevailed in much weaker cases. With what object could 
this testator, treating the whole of his property as the subject of his 
Will, make no disposition of the rents of his real estate, until his 
son should attain the age of thirty ? The clause, that he shall have 
no power over the estate before that age, is merely directory, not 
restrictive and exclusive. 

The Master of the Rolls [Sir William Grant]. — I may per- 
haps conjecture, that the intention of this testator is very insufficiently 
expressed : but I do not know, that I am at liberty to fill up the 
blank, which he has left. I am desired to introduce into this Will 
a disposition of the real estate in the event of the death of his son 
under the age of thirty ; which the testator has wholly omitted. 
There is no disposition of the real estate in that event : but it is said, 
that by analogy to the disposition of the personal estate I am to 
infer, that the testator intended to give his land in the very same 
manner as his money. See, how that stands. Creating a general 
trust of his real and personal estate for the payment of 
* his debts and legacies, he does not leave it arbitrarily to [^ 33] 
the trustees to convey, or keep, it at their discretion, but 
gives them a power to sell or mortgage, only if it shall be necessary 
for the purposes of his Will. He directs, that the residue of the 
money to arise by sale of any part of his real estate and his personal 
property, after payment of his debts, legacies and other chargep, 
shall be invested in the funds, or other security. Then what he 
proceeds to dispose of is that mixed fund of personal property and 
the produce of t9^1 estate, directed to be sold. He contemplates the 
case of his son's not arriving at the age of thirty ; and in that case 
gives to his child or children, subject to his appointment ; or, in case 
of no child, to the representatives of his son. So far there is a 
complete disposition of this part of his property in the event of his 
son's death under the age of thirty. He then proceeds to the case 
of his son's attaining that age ; and in that event directs, all the real 
and personal estate and the produce of the real estate sold, not 
applicable to the other purposes of his Will, to be conveyed and 
assigned to his son, his heirs and executors, according to the nature 
of the sai4. ^s^^es : but that is the first disposition of the real estate. 
There is nothing before concerning it. It is too much to say, I am 
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to introduce the real estate in that clause, in which be has professed 
to dispose only of the produce of the part of the real estate, wiiich 
it was necessary to sell, and of the personal estate. 

When I say, nothing is mentioned .before as to the real estate, I 
mean as to the beneficial interest in it. The consequence is, that 
the trust of the real es|ate resulted in the mean time to his son. He 
never attained the age of thirty : consequently he never took the 
real estate under the Will ; as to the declaration, that he should 

have no power over any part of the real or personal estate, 
[^ 34] * except as aforesaid, until be arrived at that age. that 

will nqt of itself amount to a disposition of the real estate ; 
though it affords some argument, that the testator conceived he bad 
put the real, as well as the personal, estate in his son's power ; as 
otherwise it was unnecessary to make such declaration ; but that ap- 
pears to me insufficient to authorize the Court to say, that there is in 
this Will an actual disposition of the real estate in the event of his 
son's death under the age of thirty. The consequence is, that the 
son took it as heir ; and therefore it goes to his devisee. 

A suMtfART of the leading rules to be observed in the construction of testa- 
mentary instruments, is collected, ante^ in note 4 to Blake v. Bunbwry^ IV. ]94 ; 
see, also, the notes to StanUy v. Stanley, 16 V. 491. As to the cases in which a 
resulting trust arises in favor of a testator^s heir at law, see notes 2, 3, to IRdney 
V. Cwumwditr, 1 V. 436$ and note 1 to Haliiday v. Hudson, 3 V. 210. 



BENYON t;. BENYON. 

[RoLLs.^1810, Feb. 16, 19 ; April 3,} 

Legacies to the same persons by distinct instruments accumulative : subject to 
be repelled by internal evidence ; as where the same sum is given for the 
same cause : whether by the mere equality of amount, QiMere \a\ 

Revocation of an annuity, and substitution of another, notwithstanding a mifik 
description : no other annuity or instrument appearing. 

Under a Decree, directing an inquiry, what was due to the Plain- 
tiflfs and the other legatees of the testator Edward Henry Benyon in 
respect of the legacies, given by his Will and testamentary papers, 
the Master's Report staled the following instruments. 

Edward Henry Benyon by his Will, dated the l6th of October, 
1800, in case he should die unmarried, gave and bequeathed among 
other things to his mother Mrs. Hannah Benyon the sum of 500/. : to 
his eldest brother, the Defendant, Richard Benyon, the sum of 200/., 
and to his wife Mrs. Elizabeth Benyon the sum of 50/« for a ring : 
to his (the testator's) sister Hannah Elizabeth Benyon the sum of 

1000/.: to his sister Emma Benyon the sum of 1000/.: and to his 

, _ — _ _ 

(a) The object of the Court will be to ascertain the intention of the testator 
Bee, anUt note (a) Mdggndge v. Thadavdl, 1 V. 464. 
VOL. xyii. 2* 
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sister Frances Benyon the sum of 10002. : to his brother Charles 
Benyon, Esq. the sum of 200/. : to his sister Lady Middleton the 
8dm of 1002. : and to his sister Charlotte Berens the sum 
of 100/. ; and to her husband Joseph Berens the sum of [* 35] 

* 100/. as an acknowledgment for his trouble as one of his 
executors ; and as to his servant John Adam Elmer if living with 
him at his decease the suin of 20/. : directing, that all the aforesaid 
legacies and also his just debs and funeral expenses should be paid 
as soon as conveniently might be after his decease. 

By the first codicil to his Will, or the testamentary paper, dated 
the 31st of December, 1802^ the testator among other things charged 
his brother the Defendant Richard Benyon, after having paid all his 
funeral expenses and just debts, to pay unto Miss Dorothea Eliza- 
beth Hanske of Weimar in Saxony the sum of 150/. sterling per 
annum, as long as she should remain single, and only the sum of 75/. 
sterling per annum should she marry. .He also left unto Miss Doro- 
thea Eliasabeth Hanske the sum of 100/. sterling as a legacy which 
should be paid to her immediately^ after his decease: the aforesaid 
sums to be paid to her free from all deductions. He also left unto 
his son the Plaintiff Edward Richard Benyon, born at Belle vue on 
the 21st of November, 1802, the sum of 4000/. to be paid unto him 
when he should attain the age of twenty-*onc years: the said sum 
to be put out at interest immediately after the testator's decease ; 
the sum of 100/. sterling per annum to be paid unto his mother Miss 
Dorothea Elizabeth Hanske for his maintenance, until he came of 
age ; and the remainder of the interest to accumulate, and to be 
paid unto him with the capital on his coming of age : should the tes- 
tator's brother Richard Benyon not find the aforesaid sum of 100/. 
sterling per annum sufficient for his maintenance, he was to be at lib- 
erty to albw him as much of the remainder of the interest as he 
should think proper. In case that Miss Dorothea Elizabeth Hanske 
should marry he directed, that the aforesaid sum of 100/. sterling 
per annum for the maintenance of his son should be no 

♦ longer paid unto her but unto his brother Richard ; whom [* 36] 
he charged with the care of his son Edward Richard and 

his godson ; and trusted, that he would not refuse that last request 
from a brother. 

The testator also left unto his said son Edward Richard his gold 
watch, chain and seals, that was given to him by his brother Richard 
Benyon, Esq. In case that Miss Dorothea Elizabeth Hanske should 
be with child at his decease, he left unto the offspring of that birth, 
let it be male or female, the sum of 1000/. sterling ; which sum 
should be paid unto him, her or them, on their attaining the age of 
twenty-one : the interest of the said sum to be paid unto Miss Do- 
rothea Elizabeth Hanske for his, her, or their maintenance. In case 
the aforesaid Miss Dorothea Elizabeth Hanske married, he declared, 
that the sum of 75/. sterling per annum, which she would lose by 
that act, should fall to the child or children, born after his decease ; 
and at her death the remainder of her annuity should be paid unto 
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them ; which would make out the aforesaid annuity of 150/. He 
also left as a legacy to his mother the sum of 50/., and to his sisters 
unmarried 100/. each, and to the married ones 50/. : likewise to his 
brother Charles Benyon the sum of 100/. : also unto Joseph Berens, 
jun. Esq. for his trouble of acting as one of the executors 100/. The 
remainder of his fortune he left to his brother Benyon, Esq., to be 
laid out in land as mentioned by his last Will. 

By another codicil, dated the 22d of December, 1804, the testa- 
tor, reciting, that in his codicil be devised an annuity of 115/. to 
Mrs. Elizabeth Hanske (stated in the Report to be the same person 
as Dorothea Elizabeth Hanske), for her and his son's use, over which 
she was to have full power, thereby revoked the said part 
[* 37] of his codicil ; and substituted that his said codicil * to 
bequeath the annual sum of 75/. for her own use during 
her life free of all deductions. He also bequeathed the sum of 
4000/. sterling to his son Edward Richard Benyon to be disposed 
of by his brother Richard Benyon, Esq. and Joseph Berens, whom 
he had nominated bis trustees, for his use, until he attained the age 
of twenty-one. 

The Master stated bis opinion, that the legacies, giyen by the first 
codicil, to those persons, to whom legacies were given by the Will, 
were additional legacies ; and with respect to the legacy of 4000/. 
by the said two codicils or testamentary papers given to the Plaintiff 
conceived, that the latter was a substitution for the legacy or bequest 
of a like sum of 4000/. given by the paper of the 31st of December, 
1802, and not a double legacy : and consequently that the Plaintiff 
was not entitled to both the said legacies, but to one legacy of 4000/. 
only ; that therefore the Plaintiff and the other legatees in the Will 
and testamentary papers, except Dorothea Elizabeth Hanske, whose 
legacy of 100/. appeared to have been paid by the executors, and 
Elmer, who appeared not to have been living with the testator at his 
decease, were entitled to the legacies, in the schedule to the Report, 
exclusive of the annuities to Dorothea Elizabeth Hanske, after men- 
tioned. 

The Report, then stating the claim of Dorothea Elizabeth Hanske, 
insisting, that, as the testator had not in the paper of the 31st of 
December, 1802, given an annuity of 175/. to her, but had directed 
his executor to pay her the sum of 150/. per annum, as long as she 
should remain single, and 75/. per annum, if she should marry, with- 
out giving her son any interest in either of the said annual sums, the 
paper of the 22d of December, 1804, was not meant to be a revoca- 
tion of the annuity of 150/., or 75/., given by the first paper ; 
[*'38] but was a * revocation of an annuity of 175/., given to her 
by some other instrument for her and her son's use ; and 
therefore she was entitled to both the said annuities of 150/. and 
75/., viz. to 150/. so long as she should continue single, and in the 
event of her marriage 75/. from such marriage ; according to the 
first paper, and to 75/. per annum under the paper of 1804, abso- 
• lutely ; and, no other paper having been produced, the Master stated, 
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that he conceived that the annuity, given by the paper of December, 
1802, was the annuity referred to, or intended to be referred to, by 
the testamentary paper of the 22d of December, 1804 ; and was 
thereby revoked ; and that Dorothea Eliauibeth Hanske was there- 
fore entitled only to the annuity of 75/., given to her by the last 
paper. 

Exceptions were taken to the Master's Report : by the PlaintifT, 
claiming two legacies of 4000/. : by the executors, insisting, that 
the legacies by the first codicil to persons, who had legacies by the 
Will, were not additional; and by Dorothea Elizabeth Hanske, 
stating, that the Master ought to have certified, that the annuity of 
75/., given by the paper of 1804, was in addition to the annuity of 
150/., or 75/., by the first codicil ; that the annuity of 150/. was not 
revoked ; that therefore she is entitled to the annuities by both the 
testamentary papers ; especially as the testator has not by the paper 
of 1802 given or devised an annuity of 175/. to her, for her and his 
son's use, or in any other manner ; or given to his son any interest 
in either of the annual sums of 150/. and 75/., given by the first pa- 
per ; and could not therefore mean by the recital in the last paper of 
1804 to refer to the last^mentioned annuities, or either of them ; but 
meant to refer to an annuity of 175/., which he had given, or 
intended to give, to her by some other codicil or testamentary 
paper. 

* Mr. Richards and Mr. Bell, in support of the first Ex- [* 39] 
ception, by the Plaintiff.— Upon the general rule, establish- 
ed in the case of Hooky v. Hation (1), upon a review of all the preced- 
ing authorities, this legatee is entitled to two legacies of 4000/., given 
by two distinct instruments. . The general rule being in hi? favor, the 
executors must show, that a substitution was intended : but these pa- 
pers, so far from affording evidence of that, import the contrary ; and 
the equality of the sums is immaterial. When the testator intended 
revocation and substitution, he has expressed it ; and it is evident, 
that the legacy of 4000/. was not introduced into the second codicil 
from forgetfulness, as he must have had the former paper in con- 
templation ; though the provision for the Plaintiff's mother is not 
correctly recited. 

Mr. Grimwood, for the Executors. — ^The general rule, that legacies 
to the same persons in distinct instruments are accumulative, is re- 
pelled by internal evidence, that the second is mere repetition : The 
Dvke of St. Albans v. Beauckrk (2), Barclay v. Wainvnighi (3) ; 
and from legacies, precisely the same, without any additional reason 
assigned, as there was in Ridges v. Morrison (4), the inference has 
great force. Upon the face of these two instruments nothing more 



(1) 1 Bro. C. C. 391, n. 

(2) 2 Atk. 63& 

(3) ^»i/«, vol. iii. 462; Moggridge v. Thadcuxll, i. 464, and the note, 466; 
Men V. Callow, iii. 289; Oshome v. The Dvke of Leeds, v. 369; Cwrit v. Pyt, 
post^AeO. 

(4) 1 Bro. C. C. 389. 
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can be collected than a mere repetition of this legacy, with the same 
intention. 

The exception, taken by the Executors, to the Report, 
[# 40] * that the legacies by the first codicil to persons, who have 
legacies by the Will, are additional, depends upon the same 
principle, resting upon the same authorities ; that the conclusion is 
repelled by internal evidence of the contrary intention. The lega- 
cies to Mr. Kerens are the same sums, given for the same cause. 
He certainly can claim only one legacy. With regard to the others, 
considering the expression in the first paper, '^ in case I shall die un- 
married," and the subsequent alteration of hi& circumstances, before 
the execution of the second paper, a connection formed, and a son 
born, whom he treated as legitimate, calling him his son, and giving 
him his own name, and a large legacy, the construction of the ex- 
pression, " in case I shall die unmarried," is '< in case I shall leave 
no family;" and he may be considered as making, not a codicil, 
but a new disposition of his property by another Will ; making a 
large provision for those, who were then the first objects of his 
affection ; and then proceeding to his mother and other relations ; 
to whom he leaves smaller legacies than he had given by the former 
Will ; giving Mr. Berens the same sum, expressed in the same 
terms ; repeating the appointment of executors ; and the whole in- 
strument iYnporting a new Will in all respects, except as to the res- 
idue ; where he refers to his former Will. 

Mr. Hart, for the Legatees, claiming legacies under the first and 
second Instruments. — I'he rule is now clearly settled, that legacies 
to the same persons by distinct instruments, whether of the same or 
unequal amount, are prima facie accumulative : that ptesumption of 
additional bounty being subject to be repelled by internal evidence ; 
and even before the cases of Hooky v. Hatton and Ridges v. Mor- 
rison, if the legacy by the second instrument was of infe- 
[^ 41] rior amount, it was * additional. Here is no internal evi- 
dence of substitution. The conclusion upon the two in- 
struments is clear, that these small pecuniary legacies, given by the 
second, are additional marks of the testatorV affection and bounty : 
but they cannot be a substitution for the much more considerable sums 
bequeathed by the former instrument. In the last sentence of this 
second paper he embodies it with, and treats it as part of, the for- 
mer : in effect confirming all, that was contained in it, with some 
additions. The papers afford strong internal evidence of that in- 
tention. No reason appears for such a change in his regard for 
those near relations within the short space of three or four years. 
He did die unmarried ; and after the connection, that he formed, 
marriage was probably removed still farther from his contemplation. 
The identity of the legacies to Mr. Berens cannot be applied to the 
others ; and even in that instance the precise correspondence of 
the legacies is not inconsistent with the purpose of addition ; to be 
accounted for perhaps by an increase of his fortune, and conse- 
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quently of the executor's trouble : the instrument creating expressly 
farther duties. 

Mr. Berens, in support of the Exception by Dorothea Elizabeth 
Hanske, claiming the annuities under both codicils. 

181 0, April 3d. The Master of the Rolls [Sir William Gb ant]. 
— ^The questions in this cause, are first, whether the infant Plaintiff is 
entitled to one legacy of 4000/., or to two distinct legacies of that 
amount : secondly, whether the legacies, given by the first codicil, are 
additional, or substitutions only for the former legacies. The point, 
whether the mere circumstance, that legacies, even by different in- 
struments, are of the same amount, raises a presumption 
against their duplication, is upon the authorities left in [*42] 
some degree of doubt. In the case of Ridges v. Morris- 
son (I) Lord Thurlow, though professing to adhere to the case of 
Hooky V. Hatton (2), yet says, '< where the same quantity has been 
given, and the same cause, or no additional reason, assigned for a 
repetition of the gift, the Court has inferred the testator's intention 
to be the same, and rejected accumulation ; " and in another case (3) 
Lord Thurlow says, ''Simple repetition, where it is exact and 
punctual, has been regarded as sufHcient proof, that it is only in- 
tended for repetition." 

Be that as it may, l think it extremely improbable in this case, 
that the testator intended to double the provision, which he origin- 
ally made for his natural child. That provision was made by a codi- 
cil very soon after the birth of the child : about two years ^/ter- 
wards, while the child was still a mere infant, he made another cod- 
icil : the principal purpose of which seems to be to reduce the allow- 
ance to the mother of the child ; which he erroneously states at 
175/. per annum for the use of herself and her son. That he re- 
duces to an annuity of 75/. for her own use. As he was taking 
away a part of the provision, which he conceived himself to have 
made both for the mother and the son, it was not unnatural, that he 
should repeat the bequest to the son ; showing that he still meant, 
that his son should take his portion without diminution : but there 
is no probability, that at so early a period of his life he was 
intended to have so very considerable an addition to his portion ; 
and that the testator meant to put one sum of 4000/. under the man- 
agement of his brother, and another sum of that amount 
under the management of Mr. Berens and his brother. It [* 43] 
cannot be conceived, that the testator intended two trusts, 
and two distinct fortunes to manage. Therefore upon the internal 
evidence, arising out of the Will, and the object of the testator, I 
think he intended this infant Plaintiff to have only one portion 
of 4000/. 

As to the other question, the testator sets out by making what is 

(1) 1 Bro. a C. 38SI. 

(2) 1 Bro. C. C. 390, n. 

(3) Mi^gridge v. Th^ckicelfj ante, vol. i. 464. (See 473.) 3 Bro. C. C. 517. 
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called the first codicil, as if he meant an entire new Will ; and I 
should have thought it intended as a substitution for the former Will, 
except from the circumstance, that towards the end he refers to the 
former Will ; and recognizes its existence. It must therefore oper- 
ate ; except so far as it is revoked ; or as the second contains pro- 
visions, inconsistent with it. The question is, whether, as he gives 
legacies by this second testamentary paper to most of those persons, 
who have legacies by the Will, he intended, they should take both 
sets of legacies, or only those, given by the second instrument. All, 
except one, are legacies of different sums. The rule is, that, where 
the sums are different, and the instruments are different, there is no 
ground for holding the second a substitution for the first. That is 
the case with respect to all the legacies, except that to Mr. Berens ; 
which is the same in amount ; and is expressed to be for the same 
cause : viz. his trouble as executor. According to all the authorities 
a legacy of the same sum, for the same cause, given by a codicil, is 
repetition, and not addition. That legatee is therefore entitled to 
one sum only ; and in all other respects I concur with the Master. 

The Exceptions were therefore disallowed, except as to the legacy 
to Mr. Berens. 

Iif what cases legacies, given by different instroments, are to be held accumula- 
tive, and when the gift by a subsequent instrument must be considered as a sub* 
stitution for a legacy given by a former will or codicil, see anUy notes 2, 3, to Mog- 
gridgt V. Thadcwdly 1 V. 464. 



[•44] BARNARD r. YOUNG. 

[Rolls.— 1810, April 3.] 

CorfTRACT for re-payment of a debt with legal interest, or, at the option of the 
creditor, to transfer so much Stock as it would have produced on the day it 
was payable, void as usurious : the principal and interest being secured, with 
the chance of a rise of the Stock : not therefore like a contract to replace 
Stock absolutely ; which might fall (a). 

^The Bill, filed by the assignees under a Commission of Bank- 
ruptcy against Keighley, Ferguson, and Armstrong, prayed that the 
Defendant Young may produce an assignment to him by Keighley 

(a) Any device to cover a usurious transaction will be unavailable. See, anU^ 
note (a) Sjnirritr v. Mayoss, 1 V. 527. 

It is said that if the agreement be clearly usurious, it is void, though the parties 
did not intend it to be so, and were ignorant that such was the legal effect of their 
contract Chitty, Contr. (5th Am. ed.)7a3; Endtfhy v. Gtfptn, 5 Moore, 588; 
SolarU V. MdviUt, 7 B. &. C. 430; Maxne Bank v. BuiU, 9 Mass. 55; Manhattan 
Bank V. Osfcood, 15 Johns. 152. 

If it clearly appears that there was no intent on the part of a bank lo take more 
than lawful interest, although in charging discounts they reckon ninety days as 
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of the sum of 8500/. East India Stock ; charging that it was illegal 
and void ; as being founded on a contract usurious, and also void 
under the Stock-jobbing Act. 

The answer of the Defendant Young stated, that in August, 1794, 
the Defendant was applied to by Keighley and Beckford, to lend 
them 10,000/L; and, to induce him to do so, they represented that 
the title-deeds of an estate in the West Indies should be deposited 
with the Defendant as a collateral security, exclusive of the joint 
and several bond of Beckford and Keighley, and a bond from the 
Defendant Williams for the production and deposit of the title-deeds 
with Young. He accordingly advanced the 10,000/. ; and Beckford 
and Keighley gave their bond, dated the 12th of August, 1794, for 
payment of 10,000/., with 5 per cent, interest on the 12th of Feb- 
ruary next ; and Williams gave his bond of the same date in the 
penalty of 20,000/L, reciting the loan of the Defendant Young upon 
the joint and several bond of Beckford and Keighley, and upon their 
promising and undertaking farther to secure the re-payment thereof 
with interest by depositing with the Defendant all the writings con- 
cerning said mortgaged premises, and upon Defendant Williams's 
undertaking to guarantee the delivery of such writings ; and declar- 
ing, that the bond should be void, if Beckford and Keigh- 
ley, or either of * them, &c. should deliver* the deeds to [* 45] 
the Defendant, as a collateral security. 

The Answer farther stated, that the deeds were not delivered; 
nor the 10,000/. repaid; and upon the Defendant's application in 
March 1795, Keighley proposed, as a collateral security,' to give a 
lien upon the said 8500/. East India Stock. The Defendant agreed 
to the proposal: and by a deed, dated the 31st of March, 1795, re- 
citing the loan, &c. and that, to prevent the Defendant's being a 
loser by the rise or difierence in the price of stocks at the time of re- 
payment, Beckford and Keighley had proposed to transfer into the 
names of the Defendant, his executors, &c. 16,0962. 11 5. Id. 3 per 
cents, being so much stock as upon the 12th of February last, when 
the principal and interest, secured by the said bond, became due and 
payable, could have been purchased with 10,000/., or to pay the 
said 10,000/., at the option of the Defendant, his executors, &c., 
and that in order. farther to secure to the Defendant, his executors, 
<&c. such transfer of stock, or payment of the said 10,000/. and in- 
terest, Keighley had proposed and agreed tp assign and make over 
to the Defendant the said principal sum of 8500/. East India Stock, 
and the interest of Keighley therein, it was witnessed, that Beckford 
and Keighley did covenant with the Defendant, that they, their heirs, 
executors, or administrators, would on the 30th of September next 

the fourth of a year, a note taken and thus discounted will not be adjudgred usuri- 
oas. Utica hw. Co, v. Kip, 3 Wend. 369. See also JV. Y. Fireman Ins, Co. v. 
Sturges, 8 Cowen, 664 ; iMca Ins. Co. v. ISlliman, 1 Wend. 555. 

So it has been held that taking interest for a part of a year, computed on the 
principle that a year consists of «%0 days, or twelve months of 30 days each, is 
not usurious, provided the course is adopted bonafide^ as an easv and practicable 
one, and not a cover for usury. ^gricuUural BatSt v. Bissttt^ Ix Pick. 586^ 
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transfer into the name of Defendant, his executors, &c. 16,0962. lis* 
Id. 3percenL annuities, or pay to him or them said 10,000Z. ; and in 
either case would then pay to Defendant, his executors, &c. the in* 
terest of said 1 0,000/. at 5 per cent, per annum ; and it was thereby 
fdrther witnessed, that said James English Keighley did bargain, sell, 
&c. to Defendant said principal sum of 8500/. East India Stock, 
then vested in the names of Williams and Thomas Keigh-^ 
[* 46] ley upon the trusts, before ♦ referred to, upon trust for 
Defendant, his executors, &c. with a proviso to be void, if 
Beckford and Keighley or either of them, &c. should on the 30th of 
September next transfer into the name of the Defendant, his execu*^ 
tors, &c. 16,096/. 11^. Id. 3 per cent, annuities or pay 10,000/. ster- 
ling and interest at bper cent. 

The Answer then stated, that neither was the stock transferred, 
nor the money paid: and that the whole 10,000/. and interest re-* 
mains due ; that the Defendant had no intention of getting undue 
interest ; submitting, that, if he is not entitled to the option to have 
the transfer of stock, instead of repayment of the 10,000/. the inden* 
ture of 1795 is to be considered a collateral security for the repay- 
ment of the principal and interest ; and contains a valid assignment 
of the East India Stock for that purpose. 

The cause stood for judgment. 

The Master of the Rolls [Sir William Grant].— It was ob- 
jected that Young's assignment was void as being usurious ; and, if 
it is usurious, the consequence must follow, that it is wholly void. 
The parly, in whose favor an usurious contract has been executed, 
cannot make use of it for any purpose whatsoever. The other party 
does not seek to have that contract cancelled, or other relief directly 
against it, but only to enforce his own right; contending, that it is 
not to be impeded by having this usurious contract set up to ob- 
struct it. 

I am of opinion, that the contract is usurious ; as it reserves the 
capital, with legal interest upon it, and likewise a contingent advan- 
tage ; without putting either capital or interest in any kind 
[* 47] of risk. The case of Forrest v. ^Elwe$ (1) differs from 
this in the very point, in which I conceive the usury to 
consist. In that case the objection, though at first made, was prop- 
erly given up: as, though it is true, if the stock had risen, the lender 
might have had more than principal and legal interest, yet on the 
other hand, if it had fallen, he would have had less ; as he had no op- 
tion to have stock or money ; but the borrower could have discharged 
himself by merely replacing the stock. Here the security is of this 
kind. The lender is, at his election, to have his principal and inteV- 
esl, or to have a given quantity of stock transferred to him. His 
principal never was at any hazard ; as he was at all events sure of 
having that with legal interest ; and had the chance of an advantage, 
if the stock rose. It was usurious to stipulate for that chance. In 

(1) Ante, vol. iv. 492. 
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fact the stock did rise ; ^nd| if the contract had been performed, he 
would have had principal, interest, and a very large premium. 

Therefore, though it Has not probably so intended, this is in fact 
an usurious contract. 

The Court of King's Bench adopted the doctrines laid down in the principal 
case, and gave judgment accordingly, in fVhUe v. fVright^ 3 Bam. & Cress. 276, 
where it was also determined, that the objection on the score of usury could not 
be evaded by the device of taking the two alternatives of the contract by two 
separate instruments : see RoherU v, Hi'enaynt, Cro. Jac. 508. 



BEAN, Ex parte, 

[1810, Mat 18.] 

Baitkiiupt cannot supersede his Commission with consent of all the creditors^ 

while under commitment by the Commissioners. 
Bankrupt cannot supersede liis Commission before surrender, [p. 48.] 

A PETITION was presented by a bankrupt, that the Commission 
against him should be superseded, upon the usual certificate of the 
consent of all the creditors, who had proved debts under it (i) ; but 
the Commissioners farther stated by their certificate, that the bank- 
rupt had not passed his examination ; but was committed by them 
for not answering to their satisfaction ; and, having been 
* twice remanded, remained still in custody under that [* 48] 
commitment. 

Mr. Wtar^ in support of the Petition. 

The Lord Chancellor refused to make the Order: observing 
that the application under such circumstances was perfectly new ; it 
was settled, that a bankrupt cannot supersede his Commission, until 
he has surrendered (2) ; and, being under commitment for not an- 
swering to the satisfaction of the Commissioners, he must be consid- 
ered as guilty of a great offence (3). 



1. Another report of this case may be found in 1 Rose, 211. 

2. As to the excepted cases in which a commission, which has been opened, 
may be superseded before the bankrupt has surrendered, see, antty notes 1, 2, to 
Bx parU Stoka, 7 V. 40!k 

3. Notwithstanding the didiim in tl^e principal case, it is now settled, that a 
commission may be superseded on the petition of a bankrupt who is under com- 
mitment: Ex parte ATGennis, 18 Ves. 289: Ex parte Brown, 2 Swanst 290. 

(1) This cannot be done now until after the second meeting. See the General 
Order, August 21st, 1818 ; 3 Madd. 392; Ex parte Law, 4 Madd. 272. 

(2) Jhnte, Ex parte Stokes, vol. vii. 405 ; Ex parte Jones, viii. 328 ; xi. 409 ; see 
ExiarU ffhUtin^ton, Buck, 235. 

(3) This case ts over-ruled: Ex parte M^ Gennis, post, vol. xviii. 289; 1 Rose, 
60, 84; Expaxifi Brown, 2 Swanst 290. 
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LEWIS V. MADOCKS. 

[1810, Mat 23, 25, 2a] 

Effect of a contract on marriage by bond to devise, convey or assure, all such 
goods, personal estate and effects, that the husband should at any time during 
me joint lives of him and his wife be possessed of, to the use of them and the 
survivor ; attaching on capital ; not income, unless laid up as capital ; admit- 
ting therefore expenditure, and debts, in a fair application of income, not liable 
to a minute account On that principle an estate, purchased by the husband 
with money, partly his own, partly borrowed on his personal security, and some 
paid off by him, was afler his death held to belong, not to the trust, but to the 
neir, ^charged for the benefit of the trust with the money, that was his own, the 
debts paid on account of that purchase, and expenditure in repairs, improve- 
ments, &c. (a). 

This* cause (1) came on for farther direction upon the Master's 

Report; stating, under the inquiries, directed by the De- 
p 49] cree, that the estate was purchased by * Richard Madocks 

from different persons for 1600/. ; of which 600/. was bis 
own money ; and the remainder, viz. 1000/., with 21/. for the ex- 
penses of the conveyance, borrowed from several persons upon the 
security of his bonds and notes : of which he afterwards, in 1780, 
paid 300/. and in 1781 or 1782, 200/. : the remaining sums, viz. 
400/., 80/., 21/. and 20/. were still due to the persons, from whom 
they were borrowed. The Master did not find, that any part of the 
personal estate was laid out in the purchase of real estate, except 
as aforesaid. Besides the sum of 521/., so borrowed, and invested 
in the purchase, and remaining unpaid, with an arrear of interest, 
the debts of Richard Madocks, including his funeral and testa- 
mentary expenses, amounted to 186/. lis. Id. ; the whole where- 
of were paid by the Plaintiff Ann Lewis. The Report farther 
stated, that after the death of Madocks the Plaintiff Ann Lewis 
before her second marriage laid out several sums, amounting to 
353/. I4s. 5d. in repairs and lasting improvements upon the estates 
purchased ; and in redemption of the land tax. The amount of 
the personal estate, left at the death of Madocks, amounted to 
573/. Os. 6d. 

Mr. Richards, Mr. Hart, and Mr. Roupell, for the Plaintiffs. — ^The 

real estate, that was purchased by Richard Madocks, must 
[* 50] in a Court of Equity he considered merely as * his person^ 

al property, bound by this bond : in which must be found 

(a) 'Where a man has covenanted to lay out money in the purchase of lands, or 
to pay money to trustees to be laid out in the purchase of lands, if he afterwards 
purchases lands to the amount, they will be affected with the trust ; for it will be 
presumed, at least until the contrary absolutely appears, that he purchased in ful- 
filment of his covenant In every such case, it must be clear, tiiat the land has 
been paid for out of the trust money. 2 Stonr, Eq. Jur. § 1210, 1260. See Boyd 
v. McLean, 1 Johns. Ch. 582 ; Murray v. Lytbum. 2 Johns. Ch. 442; ante, note (a) 
Perry v. Phelipsy A y.}0&. • 

(1) Reported, ante, vol. viii. 150. 
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the real intention of these parties; the terms on which the marriage 
was contracted : understood by the wife and her family as the rule, 
by which the property was to be dealt with. The effect of that en- 
gagement is unquestionably, that debts, fairly contracted, must be first 
paid. All that can be fairly considered his acquisition, within the 
meaning of this bond to be held for the use of himself and his wife 
and the survivor, is the surplus, beyond their maintenance, and debts, 
contracted by enabling him to acquire property. His act, placing 
that surplus under circumstances, withdrawing it from that object, 
was upon equitable principles a fraud : whether the purchase was 
made by personal property, on which, being his own, the covenant 
attached, or by the medium of a loan ; and the consequence is, that 
this Court will pursue that money ; and consider the real estate, in 
which it was thus unduly invested, as property of that description it 
originally had, and ought to have preserved. Clearly it would have 
been so considered, if the conversion had been into a long term of 
years ; and can the intention be supposed, that the whole object and 
effect of this settlement should be determined by his choice of an es- 
tate of one species, rather than another ? One mode of defeating that 
object was left to him : the power of expenditure, even the most im- 
provident. With that power of spending the whole, or contracting 
debts to the full amount, he was entrusted. Relying on the natural 
regard for his own interest they were content to incur that hazard : 
but, subject to that single exception, he was not at liberty to deter- 
mine, that this provision should be fruitless. 

The true mode of treating this case is by considering the property 
as personal estate, with all its incidents ; not merely restor- 
ing it, as when it was laid out; but pursuing ^'it in that [* 51] 
shape. No other Decree will effectually correct the fraud ; 
and place the widow in the situation, in which she ought to stand. 
As personal property the fund would have accumulated in a greater 
proportion than it could in the shape of real estate ; the improvement 
of which in a course of years forms the compensation for a dimin- 
ished income. 

If however this is considered as real estate, the points, to be as- 
certained by inquiry, (the Report finding, that he had no real es- 
tate,) are, what amount of personal property was laid out in this es- 
tate ; what proportion was his own ; what was borrowed : how much 
was paid off*; and, not only what the widow has laid out in improve- 
ments, to which she is clearly entitled, but also what was laid out by 
Richard Madocks : as to which the Decree has not directed an in- 
quiry : the fact being, that he laid out money in building ; which is 
equally a conversion of personal property into real estate. The man- . 
ner, in which this purchase was made by the husband, by a convey- 
ance to a trustee, so as to prevent the right to dower, is a mark of 
fraud. 

/ Sir Samuel RomUly^ Mr. Bell and Mr. PhiUimore for the Defend- 
ant. — ^This is a question certainly of extreme importance, from the 
very new doctrine it involves, and the consequence of a Decree, 
VOL. xvii. 3 
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giving relief to the extent, that is desired ; directing a conveyance from 
the Defendant to the Plaintiffs, or such persons as they shall direct. 
The Plaintiff Mrs. Lewis must be taken to consider this real estate as in 
the nature of personal estate in her ; as she could pass her real es- 
tate by fine only : and, considered as real therefore, there is no pre- 
tence for a conveyance to such uses as her husband shall 
[* 52] direct. Two considerations arise : * first what under this 
bond is to be deemed personal estate of the husband: 
secondly, whether his personal property, invested in real estate, can 
be followed by the persons beneficially entitled. The books afford 
very little, that can assist in this discussion. The Plaintiffs have 
not very distinctly stated, what was to be considered as the personal 
property of Richard Madocks. All, that can ^ be so considered for 
this purpose, is the clear residue of his personal property, after satis- 
faction of all his debts, and after setting apart a sum sufficient to 
answer the necessary and unavoidable occasions of a man in the 
course of his life. The Plaintiffs must contend, that any money or 
personal property was, the instant that it came to his bands, affected 
by this bond ; though it was to pass from him immediately after- 
wards. Consider the consequences of that conception of the effect 
of this bond. First, he would be charged with all his receipts in the 
course of all the transactions of his life ; but would not be credited 
with his disbursements : if, for instance, having a real estate, he 
improved it by draining, that expenditure must have been consider- 
ed as personal property, falling within the meaning of this engage- 
ment ; as applied in the expectation of improvement ; even though 
a loss had been incurred 

It seems, however kidmitted, that this is not to be carried to such 
an extent. Something must be allowed for subsistence : but what 
is the conclusion upon expenditure in objects of mere pleasure: an 
excur«on to a watering-place : a picture, purchased at a price be- 
yond the actual value ? Can a Court of Equity put upon any settle- 
ment such a construction ; thdt every item of expenditure must be 
canvassed ; for the purpose of determining, whether it could be con- 
sidered property in his hands within this provision : a construction, 
by which the object and effect of that contract, their mu- 
[* 53] tual comfort and * happiness, must be entirely disappoint- 
ed ; as an account so strict must prevent any application 
for that purpose ? The consequences, with reference to debts, are 
still more extraordinary. If he had borrowed by simple contract 
this sum of money, which he laid out in the purchase of an 
estate, leaving personal property sufficient to answer the debt, that 
application would be opposed by this bond ; attaching upon all per- 
sonal property, that he was once possessed of. 

The only mode of doing justice in this case is by permitting the 
Plaintiffs to recover what damages they can obtain at law for breach 
of the condition. This Court cannot in any manner ascertain the 
damages they have sustained. If, no money passing directly b^ way 
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of loan, the husband had made a mortgage of the estate for 1000/. 
the excess of price beyond the 600/., his own money, could that sum 
of 1000/. be represented as having become part of his personal es* 
tate ? Yet the distinction cannot depend upon the form of the con- 
veyance. The question is, whether this money was ever substan- 
tially his personal estate ; and no more than 600/. can be so repre- 
sented. Then are the Plaintiffs entitled to have so much of the es- 
tate as was purchased with that sum considered as personal property 
within this bond ; and is it possible in this Court so to follow the 
property ? Where it can be clearly shown, that property, clothed 
with a trust, has been converted, it may be followed : but the object 
of this bond was no more than to constitute a debt to trustees in fa- 
vor of the wife and children : a bond with a penalty : to become 
void, if he should settle in the manner specified : not a covenant : 
though resembling one in many respects. The instrument must 
therefore receive the same construction here as in a Court of Law. 
Those, who enter into these loose engagements, involving 
difficulties so numerous, must not expect this * Court to [*54] 
extricate them from the consequences. The only safe 
course would be to require them to point out, what was at a particu- 
lar period personal property, capital, in a fair sense ascertained and 
set apart after providing for their general expenditure. This is not 
a case of fraud ; as Jones v. Martin (1), and Randall y. Willis (2) ; 
nor upon an executory article; a distinction relied on by Lord 
Loughborough in Randall v. fVilUs. If it is compared to the case 
of a trustee, laying out trust money, or, which has some analogy, a 
husband, purchasing land with money, vested in trustees under his 
wife's settlement, it was never held, that, if the purchase wa^ made 
partly with money of the husband or trustee, the estate should be- 
long to the wife or cestui que trust : but the equity administered was, 
that the fund should be followed ; and restored in the same plight, 
as if it had never been invested : Lane v. Dighton (3). The utmost 
relief, that can be given in this case, is to admit the claim to any 
property, that can be traced, so as to be made available ; looking to 
the period of the husband's death. 

Mr. Richardsy in reply. — The Court having already declared the 
personal estate, of which the husband was possessed during the 
coverture, liable to this bond, it is too late to argue upon the difficulty 
of following up that declaration. This relief is sought after the 
death of the husband, not in competition with creditors ; who are 
all paid ; not requiring from the representative any account of ex- 
penditure, provident, or improvident : no doubt now existing as to 
the circumstances of this purchase, with 600/., his own money, 
and 1000/. borrowed ; of which he afterwards paid off 
* 500/. That sum, paid off by him, must be considered [* 55] 
his money ; as also what he laid out in substantial improve- 

(1)3 Anstr. 882 ; ante, vol. v. 266, n. 

(2) J3nte, vol. v. 262 ; see the note, 276. 

(3) Arab. 409. 
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ments and repairs : thougli by some omission in the Decree an in- 
quiry has not been directed upon that head. It is certainly compe- 
tent to a man to settle specific articles of furniture, &c. which are 
frequently settled to the separate use of a married woman ; and are 
protected by this Court from execution ; and it must be equally 
competent to him to bind himself with regard to any future personsd 
estate. The conclusion is, that this real estate must belong to the 
Plaintiff. In the case of a resulting trust from a purchase with the 
money of another there has always been a question of evidence, how 
it was traced. In this case it is clear, that the husband could not 
lay out in land a shilling, that was not subject to this trust, created 
by his own engagement The manner of procuring the money, 
whether the fruit of his oWn industry, or devolving on him from 
others, cannot raise a distinction. By his contract he had disquali- 
fied himself to possess any personal property, which was not to be 
the property of his wife, surviving him ; and, being clearly her prop- 
erty in that case, can he affect her vested right by putting it in 
another shape ? It is impossible to state, or conjecture, any descrip- 
tion of property, that could be invested in this purchase, dischaiged 
of the trust. The same principle, that would clearly entitle the wid- 
ow to repayment out of the estate, gives her a title to the estate it- 
self. Purchased with money, which the event has ascertained to be 
her's, it is a trust for her ; and the equity, which would have bound 
her husband, must prevail against his heir. 

The Lord Chancellor during the argument said, he could not 
adopt the construction, that annual produce, for instance, 
[* 56] dividends of * stock, was property acquired during the 
coverture in the sense of this bond ; except only to the 
extent, in which the husband himself might think proper to lay up 
that produce as capital : otherwise they would not be at liberty to 
spend a shilling : but in providing for their maintenance and com- 
fort they could not go beyond income. With regard to the diffi- 
culty, there is no difference between a marriage settlement, attach- 
ing upon every chair and table, and direction in a Will, that such 
specific articles shall go as heir-looms. 

1810, May, 26. The Lord Chancellor [Eli>on] having particu- 
larly stated the Bill, pronounced the following judgment. 

It has been contended under this Bill, that the sums borrowed 
by Richard Madocks, are to be considered as within this bond ; 
though taken with one hand, and with the other transferred im- 
mediately. It cannot be considered as the purchase of an equity of 
redemption ; no mortgage having been made to the persons, who 
lent the money, making up the sum of 1021/. It was lent in vari- 
ous small sums on his personal security merely : some of the lenders 
not even taking security by specialty. He afterwards paid off two 
sums of 300/. and 200/. If those payments were made out of his 
own funds, there is no principle, on which the 600/. can for this 
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purpose be considered his personal estate, that does not equally re- 
quire the Court to hold, that those sums also are to be considered : 
but the Master's Report does not ascertain, from what funds those 
two sums were paid off, so as to preclude inquiry : if it is desired. 
Prima facie the sum of 600/ and those sums are all on the same 
- footing, to be considered as his personal estate laid out : unless an 
inquiry is prayed, whether the funds, which supplied 
those * payments of 300/. and 200/;, was such in its na- [* 57] 
ture, as to entitle the heir, taking the real estate, to have 
that fund not considered as personal estate, so laid out. 

I still consider the declaration, that the personal estate, of which 
the husband was possessed during the coverture, is liable to this bond, 
right : but the direction for inquiries is short in one respect : it ought 
to have gone farther ; by what funds, and how acquired, he paid off 
these sums. A great proportion of the debts, about 186/., are such 
as in the ordinary course of living in the last year of his life a man 
would incur ; with the exception of some small quit-rents ; and those 
also would be due from him in the course of a proper application of 
his income ; and this general observation applies to all the items ; 
that they can hardly be represented as debts incurred, so that the 
payment of them would be a breach of his obligation under this 
bond. It would be entering into impracticable minuteness to give 
the wife credit against the real estate for any of the items paid in 
that schedule. If persons will enter into an engagement, so difficult 
in construction and application, they must not expect from a Court 
of Justice relief so minute in that respect. 

One great question is, whether this estate belongs to the heir or 
the wife. The claim of the wife is put in this way ; that personal 
property, bound by the trust, or obligation, whatever it is called, of 
this bond, is traced into the purchase of a real estate ; which estate 
must therefore be her's : but I do not know any case, in its circum- 
stances sufficiently like this, to authorize me to hold that doctrine. 
I am prepared to say, that the personal estate, bound by this obliga- 
tion, and which has been laid out in this real estate, is personal prop- 
erty, that may be demanded out of the real estate ; that 
the estate *i8 chargeable with it: but it was not so pur- [* 58] 
chased with it, that the estate should be decreed to be- 
long, not to the heir, but to the wife : the effect of the transaction 
being no more than that the husband, having 600/., his own money, 
buys an estate for 1621/. ; not charging the estate with the 1021/. 
borrowed, and purchasing the equity of redemption ; but by bonds 
and notes making himself a personal debtor for the different sums 
borrowed ; paying off some afterwards ; and leaving the rest unpaid. 
The case of Lane v. Dighton (1) does not authorize more than 
this ; that the sum of 600/., his own money, being traced into an 
estate, the estate is liable to that sum ; and clearly must answer it 
with interest from his death (2). 

(1) Amb. 409. 

(2) Jhft, Leneh v. Lenck, vol. x. 511 ; 1 Ball & Beat 285. 
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As to the sums of 300Z. and 200Z., not precluding inquiry, if it is 
desired, out of what funds, and how acquired, those sums were paid 
off, my present opinion is, that those sums also, appearing prima 
facie to have been applied in paying debts, must be considered as 
personal estate : capital ; even if composed of savings : but I am not 
authorized to say, that was the fact ; and therefore, if desired, there > 
must be an' inquiry : but there is high probability, that those two 
sums will fall within the meaning of this instrument, as personal 
estate, to which the wife is entitled, also with interest from her hus- 
band's death. 

The omission of an inquiry as to the money, laid out by him in 
building, was a slip in the Decree. An inquiry must therefore be 
directed, out of what fuhd that expenditure was made ; and how it 
was produced ; with the view to determine, whether that also ought 
to be considered an item of the personal estate, to which she would 
be entitled ; and as to lasting improvements, made by the 
[* 59] wife, that * was money bona fide laid out : as to that there- 
fore she is entitled to the inquiry ; and as to the other 
sums borrowed, and not paid off, as between the estate and the ad- 
ministratrix, the money, borrowed for the purchase of the estate, 
must be considered the debt of the estate. 

The Decree, as finally pronounced, declared the Plaintiff entitled 
to the sums of 600/., 300/., and 200/. ; with interest from the death 
of Richard Madocks ; and as to the house, built by him, &c. an in- 
quiry was directed, out of what fund that expenditure arose. 

SBEionfe, the notes to 5. C, 8 V. 150. 
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PAGE, Ex parte. 
[1810, Mat 30.] 

Contumacious Obstruction of the Messenger under a Commission of Bankruptcy 
treated as a Contempt ; though acting under the authority of the Commission- 
ers, given by Statute ; not under the Lord Chancellor's Order in Bankruptcy ; 
as in the case of Commitment ; upon which the Lord Chancellor can do no 
more than grant the Writ of Habeas Corpus^ as holding the Great Seal ; not by 
his authority in Bankruptcy. 

The Messenger in Bankruptcy is to enter and seize at his own hazard the prop- / 
erty of the Bankrupt: but if he enters the house, and seizes the property of 
another, actin? under authority, he cannot be turned out: but the paity must 
take his remedy by Law ; and contemptuous language, or force, is a Contempt 
ofthe Great Seal. 

Whether after execution of the Warrant of Seizure of Commissioners in Bank- 
ruptcy the Messenger, having given up possession, can again seize without 
another Warrant, Qucm. 

This Petition was presented by the Messenger under a Commis- 
sion of bankruptcy ; praying, that a person, named Craggs, 
may be committed for a contempt * by obstructing the [* 60] 
Petitioner in taking and holding possession under the war-* 
rant of the Commissioners of premises, the property of the bank- 
rupt, a public house in Rosemary Lane. The Petition stated, that 
the person, first sent to take possession, was on producing the war- 
rant obstructed by Craggs ; who said, the stock was his, and he 
would resist the warrant : the bankrupt being tbere at the time ; 
that in consequence of Craggs's opposition the man was not able to 
take possession ; and went away : but the Petitioner afterwards 
sent another person ; who took possession by force. 

Craggs upon his examination before the Commissioners swore, 
that he purchased the stock from the bankrupt for 4902. ; and the 
affidavits against the Petition represented, that the bankrupt's pres- 
ence was accidental ; being called in, as he was passing by, to take 
some liquor. 

Mr. Hari^ in support of the Petition. Mr. Richards^ against it. 

The Lord Chancellor [Eldon]. — ^It was long doubted, whether 
the obstruction of the messenger' is a contempt of the Great Seal ; 
whether for that purpose it was not necessary to priDcure an Order 
of the Lord Chancellor for delivering the property to the messen- 
ger ; and, if the question stood unprejudiced by decision, I have no 
difficulty in saying, it ought to be so decided ; as, when an Act of 
Parliament gives authorities to the Commissioners, their acts are 
done under the authority of that Statute, not of the Lord Chancel- 
lor. Accordingly, when they commit, I can do no more than grant 
a warrant of Habeas Corpus^ to bring up the party, by the authority 
I have, not in bankruptcy, but as holding the Great Seal. 
Lord Hardwicke has however decided, * that the obstruc- [*61] 
tion of the messenger is a contempt ; and that precedent 
has been since followed ; so that I am bound. 
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With regard to the circumstances of this case, this is a warrant 
to enter the house, and seize the eflfects, of the bankrupt; and, sup- 
posing it to be my Order, the person, executing it, is to seize the 
property of the bankrupt, not of any other person ; and is to do that 
at his own hazard; yet Lord Hardwicke (1) laid down, what has 
been acted upon ever since, that, if the person, executing the pro- 
cess, enters a house, and seizes property, not belonging to the bank- 
rupt, making that entry and seizure under color and by virtue of that 
authority, he cannot brevt manu be turned but ; that contemptuous 
language used, or force opposed, to him is a contempt of the Great 
Seal ; authorising this summary proceeding ; and the party must take 
his remedy by Law. Upon an application for a contempt however 
I must consider, whether the party acted under a mistake, or contu- 
maciously towards the Court ; and, if it was necessary to determine, 
whether the act, complained of by this petition, is a contempt, to 
be punished in this way, I must upon the evidence direct an issue ; 
to try, whose property this is : but under all the circumstances, the 
possession being now held under the Commission, and this party 
having the power to bring an action, if he thinks proper, in this 
particular case I dismiss the petition, without costs. 

I cannot hold the man, sent first, to have been in possession ; the 
Petition stating, that he could not take possession ; but, having been 
actually inside the house, if he afterwards quitted it, one question 
would be, whether the warrant was not spent ; and another warrant 
necessary^ 

1. This case is also reported in 1 Rose, 1. 

2. As to the power of commiasioners of bankrnpt to commit to prison, and the 
mode in which any abuse of that authority is to be redressed, see, cmie^ the note 
to Taylof^a east^ 8 V. t}28. To what extent commissioners possess an independent 
judicial character, see the note to Ex parte Scarthy 14 V. 204; and the note to Ex 
parte King, 11 V. 417. 

3. There is no jurisdiction in bankrqptcy to make a summaij order, that a mes- 
senger who, in the execution of his duty, has taken possession of goods as the 
property of the bankrupt, shall, upon the application of a person claiming the 
goods, deliver them up; the claimant must assert his right by an action: Ex parte 
€Wigg9, 1 Rose, 25. As to the mode in which any contumacious resistance of 
the messenger will be dealt with, see the note to Ex parte tHxcn, 8 V. 104. 

(1) Mr. Eden, in his Treatise on the Bankrupt Law, considers this to have been 
laid down by Lord Harcourt ; and refers to the Anon^mouB Ckue^ 2 Eq. Ca. Ab. 98. 
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HALL, Ex parte (!)• 
[1810, Mat 30.] 

One Partner bound by the other's signature of a Bankrupt's Certificate after dis- 
solution of the partnership. 

Bankrupt's Certificate, thougn it would be void, if obtained by money, even with- 
out his privity, was not stayed on mere suspicion, not supported by aflldavit, and 
denied oy the bankrupt. 

Under a Commission of Bankruptcy a joint debt was proved by 
Langston on behalf of himself and his partner Hall. Afterwards 
their partnership was dissolved, in 1807 ; and after that dissolution 
Langston signed the bankrupt's certificate without the consent of 
Haft ; who presented a petition, that the certificate may be stayed ; 
alleging farther, that, the Solicitor under the Commission having ar- 
rested the bankrupt, and Langston, who was an assignee, for the 
expenses, the latter obtained his discharge by ^signing the certifi- 
cate. The bankrupt by affidavit denied any knowledge of that 
fact. 

Mr. Roupell^ in support of the Petition, insisted, that the partner- 
ship not subsisting, when the certificate was signed, the one had no 
right to sign, and conclude the other, not then his partner ; and, upon 
the other point, that if, according to the suggestion of the Petitioner, 
contradicted certainly by the bankrupt, Langston's inducement to 
sign the certificate was his discharge from the arrest, the effect* was 
the same, as if money had been received ; which, though received 
without the knowledge of the bankrupt, vitiates the certificate. 

The Lord Chancellor [Eldon]. — ^The point, that the act of one 
partner binds the other, as to a great variety of transactions (2), has 
been so repeatedly field in bankruptcy, that it is not to be disturbed. 
The only distinction of this case arises upon the interme- 
diate dissolution ; whether that makes a * difference. As [* 63] 
to that debt the partnership was not dissolved. The debt 
was still due to both ; and must remain ; though nothing 6f the old 
concerns had been left but that debt/ That objection therefore has 
no foundation. 

With regard to the other objection, it is very hard : but it is set- 
tled, that, if a friend or foe of the bankrupt gives money, as an in- 
ducement to sign the certificate, though the Imnkrupt was in no de- 
gree privy to that transaction, and never would have consented to it, 
the certificate is void (3) ^ but though that must be the consequence, 
if I was satisfied of the fact, the proposition, that upon such circum- 
stances as are now before- me, raising a suspicion, that something of 
that nature has passed, the certificate is to be withheld by the Great 

(1) 1 1^, Bank. Cas. 2. 

(2) Ex parte MUeheU^ aniej vol. xiv. 5^; see the note, 598; Ex parte Hod^n- 
Mfi, port, vol. xix. 291. 

(3) Ex parte BuU, anUy vol. x. 3^9. 
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Seal, the bankrupt swearing, that he was not privy to it, and the ' 
other parties, Langston and the Solicitor, not making any affidavit, 
goes to a great extent ; and the refusal of the certificate removes the 
only means, by which the fact, whether that species of dealing has 
taken place, can be put in a course of trial. It is said, that the Pe- 
titioner cannot compel Langston and the Solicitor to swear : but 
neither can the bankrupt. In such a case therefore, amounting to no 
, more than a suspicion, the truth of which can be put in a course of 
trial only by granting the certificate, I am not justified in withhold- 
ing it. 

The Petition was dismissed. 

1. This case is also reported in 1 Rose, 2, 

2. As to the transactions in which one partner can bind his co-partners, and 
those other cases in which the act of a single partner will not entail any responsi- 
bility upon the rest, see, anUy note 2 to Bum v. Bum, 3 V. 577; note 1 to £r 
parU Bohbonus, 8 V. 540 ; and thh note to Ex parte MUcheU, 14 V.597. 

3. The 125th section of the statute of 6 Geo. IV. c. 16, makes all contracts and 
securities, given to induce creditors to sign a bankrupt's certificate, void. For 
many purposes, in bankruptcy, affidavits, stating hearsay and belief, may be suf- 
ficient to ground an inquiry when the case is pregnant with circumstances of sus- 
picion: & parte BmflCf Buck. 248: but, where a bankrupt has obtained his certi- 
ficate, that will not be recalled without a clear case made out a^inst him : Ex 
parte Hood, 1 Glyn & Jameson, 221. There is no doubt that, if it be clearly es- 
tablished that a certificate was unduly obtained, it may, though afler allowance, be 
recalled : Ex parte Cawthome, 19 Ves. 260. But this power will be exercised 
with discretion: see the note to Ex parte Mawson, 6 V. 614 : provided the revo- 
cation will affect the bankrupt only, there will be no room for hesitation ; but, 
when the certificate has been allowed for years, makinj^ it probable that, on the 
faith thereof, many persons have entered into dealings with the bankrupt, and that 
they would be materially injured if it were to be revoked, a reference will be di- 
rected to ascertain that fact: Ex parte Tallis, 1 Ball & Beat 322: and, if it ap- 
pear that injustice and hardship would arise to innocent persons from recalling the 
certificate, it will, in consideration of them, be allowed to stand : Ex parte SeeiL 
Buck, 430. 
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GREEN V. STEPHENS. 
[1808, Dec. 6, 23. 1809, Jaw. 31 ; Feb. 1, 3. 1810, Jdwe 2. Awte, Vol., XH. 419.] 

Detise by very general words, ^ all Messuages, Lands," &c. and all other his 
real and personal estate, including money, in trust to be invested in land, and 
settled ; though particularly charged on the estates devised. 

Execution of a direction by Will to convey lands, to be purchased, by raising 
cross-remainders among more than two upon the intention, by implication ; 
without regard to the words ** several and respective" in the limitation to the 
heiza (a). 

Distinction upon this subject between devises by a general description to a class 
of persons, not ascertaining the number, and to individuals named. 

The reasoning in the implication of cross-remainders upon the expression "all the 
premises," &c. not satisfactory, [p. 75.] 

Distinction between a le^l devbe and an executory trust by Will : in the latter 
the actual intention, if it is to be collected, is regarded in a much greater de- 
gree than in the construction of a legal devise by the same instrument, [p. 76.] 

The Decree, pronounced by the Lord Chancellor [Erskine], 
in this cause (1), declared, that the PlaintiiTwas under the Wills of 
George Philips and John Stephens entitled to have the sum of 9453/. 
2$. lOd. paid out of the personal estate of John Stephens, (upon 
whom the trust under the Will of Philips had devolved), and laid out 
in the purchase of lands, to be settled to the uses of the Will of Phil- 
ips ; with interest at the rate of 4/. per cent, from the death of John 
Stephens. 

The Lord Chancellor did not direct a case upon the question 
of cross-remainders, not conceiving, that it was necessary to consider 
that question ; but intimated, that, if it had called for decision, that 
course should be taken. 

A Petition of Re-hearing was presented by the Defendants ; com- 
plaining of the direction for payment of the whole sum ; and insist- 
ing, that it should be confined to one third ; the Petitioners being 
entitled to the other two thirds. 

Mr. RichardSf Mr. ForAlanquef and Mr. Hall, for the Defendants, 
in support of the Petition for Re-hearing. — ^Upon the 
construction * of the Will of John Stephens the Plaintiff [* 65] 
must contend, that the testator, using these very large 
words, intended to die intestate as to this part of his property. 
With words so comprehensive there can be no intestacy, except by 
subsequent accident. If the testator had withdrawn this sum from 
the subject of his disposition, that would be intelligible : but he had 
not so withdrawn it : on the contrary he directs, that it shall be laid 
out to answer the trust. The Will has no exception : passing every 
thing, merely subject to the payment of his debts ; declaring the 
intention, that this sum shall be disposed of for the uses described ; 
and there is no appointment of any person to take in exclusion of 
those, entitled under these uses. 

(a) See 1 Jarman, Wills, (Lond. ed. 1844,) 46&^7& 
(1) Reported, anUj voL xiL 419. 
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Sir Samud RomUly, Mr. Harty and Mr. RoupeUy for the Plaintiff^ 
in support of the Decree. — Conceding for this purpose, that cross 
remainders cannot be implied, the question upon the construction of 
Stephens's Will is, whether the intention appears to dispose of all 
his property with the exception of this sum. Against an heir at law 
the devisees must show express words, or plain and necessary infer- 
ence. The effect of the disposition, under the circumstances, in which 
the testator stood, is a direction, that this purchase shall be made for 
his heir at law. The subsequent devise is expressly subject to the per- 
formance of his agreement to pay this money ; which is declared to be 
a charge on his real as well as personal estate. A direction to mort- 
gage a devised estate may be accounted for by the special object : 
to purchase, for instance, a particular estate ; to answer some pur- 
pose of convenience : but with such a reason, can any intention 
more absurd be conceived than to charge a devised estate for the 

mere purpose of raising money, to purchase another estate, 
[* 66] to go to the * same persons ; and how is the omission to 

confine that charge to one third, the proportion to which 
Green, the only person interested with the devisees, was entitled, to 
be accounted for? The effect of the Will is precisely the same as 
a devise, with the exception of that sum, charged upon the property 
devised ; the payment of which is imposed on the devisees as a 
debt ; and it is not rational to suppose, that the debt, so imposed 
upon them, forms part of the property given to them, subject to that 
charge. 

Upon the question of cross remainders, it was proposed, that a 
cause should be directed ; if that question should arise by the judg- 
ment of the Lord Chancellor against the Plaintiff upon the construc- 
tion of the Will of Stephens ; but a few days after the argument 
his Lordship said, it might be necessary to have another question 
spoken to : whether the direction to lay out the personal estate in 
land should not be executed by raising cross remainders. 

1809, Jan. 31. Sir Samuel RomiUy, Mr. Hart and Mr. Roupell, for 
the Plaintiff. — Upon the implication of cross remainders there are 
several cases : Hill v. Comber (1). fVright v. Holford (2). Pery v. 
White (3). Phipard v. Mansfidd (4). Atherton v. Pye (5). 
[*67] Watson v. Foxon (6). Stanton v. Peck (7) ; * and many 
others (8) : but upon the question now under considera- 
tion, whether the Court will direct cross remainders in tail between 
these nieces to be inserted in the settlement, there is very little au- 

(1) 2 Stra. 969. 

(2) Cowp. 31. 
3) Cowp. 777. 

(4) Cowp. 797. 

(5) 4 Tenii Rep. 710. 

(6) 2 East, 36. 

(7) At the Rolls, 22d May, 1788. 

(8) See the references in the notes, atUe^ vol. xii. 425; ill. 541. 
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thority to be found. A Court of Equity, executing the direction of 
a testator, or the agreement of parties to marriage articles, by de- 
creeing a formal settlement, consider, not the legal effect of the 
words, but the intention, if manifest ; and with that view will give 
the limitation a form, varying materially from the terms, used in the 
Will or articles. Accordingly in a variety of cases marriage articles, 
giving an estate to the husband for his life, with remainder to the heirs 
of his body, have been executed by a limitation to the husband for 
life, with remainders to the first and other sons in the course of a for- 
mal settlement. So a Court of Equity, executing a direction to 
settle leasehold estate in the same manner as freehold, prevents the 
consequence, that the first tenant in tail would immediately on his 
birth acquire the absolute property by supplying what is not express- 
ed in the articles (1). 

A third class of cases, regulated by this principle, is the execution 
of a direction to convey to different members of a family and the 
heirs of their bodies, with remainder ov/er for want of such issue, by 
inserting cross remainders. This is very fully stated by Lord Hard- 
wicke in Marryai v. Towrdy (2) : the case of a Will ; and by Lord 
Camden in Tinsden v. Lock (3), upon marriage articles. Another 
case is Tke Duke of Richmond v. Lord Cadcgan (4), be- 
fore Lord Bathurst. Upon ^ the marriage of the Duke of [* 68] 
Richmond with a daughter of Lord Cadogan a recogniz- 
ance in a Statute Staple was executed to lay out 60,0002. in land ; 
to be settled upon all the children, except an eldest son, equally to 
be divided among them share and share alike, as tenants in common, 
and not as joint tenants, and the several and respective heirs of their 
respective bodies issuing, and, for want of such issue, to the use of 
the eldest son ; and upon the death of one of the younger children 
the question, whether that share should go to the others, or to the 
eldest son, was determined in favor of the implication of cross re- 
mainders. 

These authorities establish this doctrine; prevailing equally in 
the cases of marriage articles and a Will : but in the latter instance 
the intention must be apparent on the Will ; and the rule stated by 
Lord Mansfield (5) in P&ry v. Whitty is, that the presumption is in 
favor of cross remainders between two ; but among more than two 
against them : that presumption however liable to be answered by 
circumstances of plain and manifest intention. The Court has in no 
instance rejected the implication under circumstances such as this 
case presents ; and has in several admitted it upon very slight cir- 
cumstances : in Atherion v. Pye (6) and Stanton v. Peck from the 
word "all" inferring an intention, that the whole estate should go 

(1) See The Countesi of Lincoln v. The Duke o/JSTtuxaak, atOe, Vol. xii. 218. 

(2) 1 Ves. 102. 

(3) Amb. 663. 

(4) In Chancery, 4th May, 1773. 

(5) Cowp. 780. 

(6) 4 Terra Rep. 710. 
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over together ; which could not be without the implication of cross 
remainders ; and in Watson v. Foxon (I) a devise over of " the said 
premises" was held to be equivalent. In another case (-2) Lord 
Mansfield lays stress upon the word ^^ remainder ^^ being in the 
singular number. The conclusion is, that in the course of 
[* 69J the * last century the Judges have anxiously looked for ex- 
pression, that would enable them to get out of the rule 
against the implication of cross-remainders among more than two. 
The Court will be pressed with Lord Hardwicke's decision in Daven^ 
port V. Oldis (3), and the distinction upon the words << several and 
respective : " but Lord Kenyon did not approve that decision ; hold- 
ing in Watson v. Foxon (4), that the word "respective" will not 
prevent the implication \ and can the word <^ several " have more ef- 
fect? Lord Bathurst in the case of The Duke of Richmond v. Lord 
Cadogan says, that Lord Mansfield's note of Davenport v. Oldis 
has the word " heirs ; " instead of " issue," according to Atkyns's 
Report. 

In this Will the limitation over is on failure of issue of the nieces 
to the testator's right heirs ; and, though no case appears to have 
been decided upon that circumstance, there is no instance, that with 
such a limitation the intention for cross-remainders between more 
than two has not been inferred. That construction is just and 
rational ; as without those words each third would go to the heir 
upon failure of issue of each devisee ; and upon that supposition the 
words are altogether useless ; but, if the intention was, that no part 
of the estate should go over until failure of issue of all, then tliQse 
words have their use ; and the sound rule is, that, if by. one con- 
struction words must be useless, which by another will have opera- 
tion, the latter shall prevail. The intention, that this estate should 
not vest under the limitation over in parcels, appears at least as strong 
as from the word "all " in Atherton v. Pye (5), and the other ex- 
pressions, noticed in Watson v. Foxon (6). 
[*70] * Mr. Richards, Mr. Fonblanque, and Mr. Hall, for the 

Defendants. — ^The rule of Law is perfectly settled ; that 
cross-remainders are implied between two ; and may be raised among 
more upon the manifest intention, collected from the Will : but, un* 
less that intention can be collected, this Court must follow the rule 
of Law ; which is against the implication among more than two. 
The cases, referred to, of marriage articles, stand on the peculiar 
and distinct ground of contract. The wife and children are consid- 
ered as purchasers ; and the Court, following the ordinary course of 
such transactions, upon that consideration takes a greater latitude 
than when merely executing the trusts of the Will (7). In the one 

(1) 2 East, 30. 

(2) Doe, on the Demise of Burden v. Burville, 2 East, 47, note, 

(3) 1 Atk. 579. 

(4) 2 East, 30. 

(5) 4 Town Rep. 710. 

(6) 2 East, 3a 

(7) See the opinion of Lord Eldon, (anU, vol. xii. 227, The Countess of Lincoln 
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case the intention must manifestly appear : in the other it is implied 
from the nature of the transaction and the presumed object. The 
articles are considered merely as. heads of the proposed settlement ; 
and, to secure that object, to prevent the consequences of a literal 
execution, provisions are introduced, expressions varied, and defects 
supplied. The case of Amtin v. Taylor (1), determined upon this 
distinction, is a sound authority, never impeached. Here is nothing 
to authorise the insertion of cross-remainders among the daughters of 
John Stephens. They are to take as tenants in common, which di- 
rection alone is sufficient to disjoin their estates, without the addition 
<' to their several and respective heirs." Can this Court, directing a 
conveyance, unite interests, which the devisor has thus anxiously 
disjoined ? Upon what ground of authority or policy can 
estates so devised to be enjoyed *in severalty, be brought [^71} 
together : and the devise over on failure of issue of each 
individual be suspended, until the whole can go over in a mass ? 
The words " several and respective " can have no influence, except 
to show the intention ; as Mr. Booth observes in the Collectanea Jur 
ridica : nor is the devise over for want of such issue sufficient alone. 
All the authorities, from Holmes v. Meynel (2), prove the contrary ; 
that the devise over must be so conceived as to show the intention, 
that it should take efiect as to the whole estate ; as in Stanton v. 
Peck (3), Atherton v. Pye (4), and Watson v. Foxon (5). In this 
Will the intention, that the devisees shall take jointly, and the ad- 
vantage of survivorship, are anxiously excluded. What inference 
arises from thCi limitation to his own right heirs ; the mere expres- 
sion of that, which would have been implied by law ? The conclu- 
sion is, that in the soun4 construction of this Will, considered as an 
immediate devise, cross remainders are no^ to be raised among these 
three nieces, contrary to the rule of law ; not being necessary for any 
purpose of convenience ; and no inference of that intention to be col- 
lected from the Will. 

Sir Samuel RomiUy^ in reply. — The rule as to favoring cross re- 
mainders between two only, and discountenancing them among mere 
objects, cannot have application here; as the number of daughters, 
whom John Stephens might have, must be uncertain ; and the testa- 
tor must be supposed to have the same meaning in both 
devises. There is no substantial difference. * Clearly [* 72] 
intending, that the limitation over shall not take effect 
until a failure of issue of all the daughters of Stephens, he must also 
be conceived to mean, that the estate shall not go over until a failure 
of issue of all the nieces. The limitation, as far as the daughters 

v. The Duke of Netocastle^) that there is no distinction in the execution of an ex- 
ecutory trust by Will and a covenant in marriage articles. 

(1) Amb. 376. 

(Q) Sir T. Rayra. 452; Sir T. Jones, 172; Pol. 425 ; Skin. 17. 

(3) At the Rolls, 22d May, 1788. 

(4) 4 Term Rep. 710. 

(5) 2 East, da 
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are concerned, is almost in the terms of Wright v. Holford (1) ; and 
it must be shown, that in the latter part of the Will he used the 
same words in a different sense. This is a mere question of con- 
struction ; and the cases have turned upon the slightest circumstances, 
and distinctions merely verbal, introduced by Holmes v. Meynel (2). 
What is given to these nieces ? The estates, before devised : that 
is, these premises : the whole, or all, of these premises. What sound 
distinction can depend upon the introduction or omission of such 
words ? The true principle of construction is, that effect is to be 
given to every word, if possible: therefore words, which in one 
sense are inoperative, but in another will have operation and effect, 
shall be taken in the latter sense. If cross remainers were contem* 
plated, the words of the ultimate limitation are useful and necessary : 
otherwise, they have no effect ; being merely the expression of what 
the law had already done. In Wright v. Holford the certificate, 
which in that case was for the first time made openly in Court, states 
the ultimate limitation to the heir at law as one of the reasons ; the 
Court considering it as a strong circumstance in favor of cross re- 
mainders. 

There is no distinction between executory, or, as they are some- 
times called, imperfect, trusts, created by marriage articles 
[* 73] and by will (3). The true distinction is * between trusts 
executed and executory, by either instrument : the latter 
being executed by the Court according to the intention ; in the one 
case collected from the contract of the parties : in the other from 
the disposition, made by the owner of the property. Where there 
is an immediate devise, as in the case of a trust, declared by deed, 
the Court must not conjecture as to the intention ; but takes it as 
expressed upon the instnfbient : but, where a settlement is directed, 
the devisor knows, that another act is to be done ; that it is suflScient 
therefore to state his general object ; that words must be inserted, 
and in many instances estates given to different persons, not mentioned 
in the original instrument; as under the common direction for a set- 
tlement upon the first and other sons in tail, a trust to preserve con- 
tingent remainders must be interposed. 

There is nothing inconsistent in giving the same words in the same 
Will a different effect with reference to the different nature of the 
property ; as in Forth v. Chapman (4) : a sound authority, notwith- 
standing the attempts to impeach it. It is certainly very technical : 
but the Court must take it to have been in his view, as the establish- 
ed law, that these words shall have a different effect according to the 
different nature of the property ; as if freehold and leasehold estates 
are given by Will to the same person, without more, the intention 
must be taken to be, according to the legal effect of that disposition, 
that the devisee shall have an estate for life in the freehold estate, 

(l)Cown. 31. 

(2) Sir T. Raym. 452; Sir T. Jones, 172; Pol. 425; Skin. 17. 

(3) The Countess of Lincoln v. The Duke ofMwcasthj ante, vol. xii. 218. 

(4) 1 P. Will. 663. See Porter v. Bradley, 3 Term Rep. 143. 
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and the absdute property of the leasehold. The ease of Fapillon v. 
Voice (1), a direct decision upon this point, is not to be distinguish- 
ed in principle ; is confirmed by Austen ▼. Taylor (2) ; and 
has ever since * stood as the law of this Court. Here is [* 74] 
an express direction to settle the estates to be purchased ; 
which the Court must r^|ard, not as a devise of real estAte, but as a 
direction, that with regard to the estates lo be purchased such limi- 
tations as are pointed out shall be made : a purpose, which he prob- 
ably intended to execute in a formal way. 

The Lord Caancellor [Eldon], — ^This case is under very pecu- 
liar circumstances. The doctrine as to the implication of cross re- 
mainders has been much agitated in Westminster Hall during the last 
thirty years 7 and I have been always strongly impressed with the ex- 
treme difficulty of applying the established presumptions, supposed 
to belong to that class of cases, to a devise, not to individuals nam- 
ed, an ascertained number, who are to take first as tenants in com- 
mon, with remainder over, hu\ to the future daughters of a person, 
then having none : with reference to which limitation it could not 
occur to the testator with any certainty, whether any individuals, one, • 
two, or more, would exist, and become entitled under it ; and there- 
fore upon the death of one the proportion to go over could not be 
ascertained ; as that must depend upon the number, that might come 
into existence. The limitation to the daughters of John Stephens 
"and to her and their heirs" clearly shows his conception, that there 
might be only one : but it is difficult to conceive an actual intention, 
that, when one daughter should be born, the entirety should vest in 
her. The intention, that upon the birth of another she should take 
a share, is very probable : but that was with a view to her advan- 
tage ; and he never could mean that object in favor of the second to 
operate against the first for the sake of the second : still less, that it 
should have that effect against the interest of the first in an 
event, in which the second would have no benefit ; * and [* 75] 
that, though she died immediately after her birth, a moiety 
of the estate should be taken from the first, and be transmitted to the 
nieces. One of the best grounds of the judgment in Wright v. Hoi- 
ford (3) appeared to me to be this. The devisor, limiting the e?- 
tate to all and every the daughter and daughters, and the heirs of 
their body and bodies, could not intend, that upon the birth of a 
daughter the use of the entirety should vest in her : that upon the 
birth of another daughter the estate should open, was clearly the in- 
tention : but that it should open, not only to let her in, but to ex- 
clude the elder daughter, if the second died without issue, is utterly 
incomprehensible. The reasoning in some of these cases upon the 
expression " all the premises," &c. is not satisfactory. There is a 
considerable distinction between the limitations in this Will to the 
daughters of Stephens and to the testator's nieces: the instant a 

(1) 1 P. Will. 471. 

(2) Amb.376. 

(3) Cowp. 31. 
VOL. XVII. 4 
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daughter of Stephens was born, she would have had the entire es- 
tate ; liable to be reduced to a share only by subsequent events : 1>ut 
the testator's nieces would take shares originally : in the one case 
there would be a reduction, in the other an accumulation, of interest 
by some subsequent event 

Another difficulty as to the actual meaning of this testator is this. 
Could the intention be, that, if after the death of Stephens without 
issue one of the nieces had died, each of the two survivors should 
have a third as devisee in tail ; and that they should take the re- 
maining third as co-heiresses at law ? Attending to the distinction 
upon the implication of cross remainders between estates in com- 
mon, created originally among individuals named, and the case, 
where, one having the whole originally, the intention to devest must 

be supposed, if the manifest intention can be collected, 
[* 76] that the words, <' for want of such issue " * shall have this 

effect, that manifest intention shall be executed. The 
case of PapiUon v. Voice (1) has gone this length at least ; that, 
whatever distinctions have been taken between marriage articles and 
a Will, upon the object of articles, and the general course of dealing 
in the execution of that object, the Court looks at such instrument, 
and the nature of it, collecting the intention, perhaps under differ- 
ent circumstances : but in the instance of a legal devise by a Will, 
containing also an executory trust to setde lands, to be purchased, 
to the same uses in substance, the Court in the execution of that 
trust regards the actual intention, if it is to be collected, in a much 
greater degree than in the construction of (he legal devise. In Aus- 
ten V. Taylor (2) Lord Northington did not mean to shake that case : 
and admits the principle of the Court. At the same time I cannot 
understand, what he means, saying, there was to be no settlement 
there. Some conveyance there must be. 

I'SIO, June S(2. The Lord Chancello& [ELDON].-^This is a case 
of a species, which perhaps does not frequently occur ; in which the 
Court is driven to determine, whether in the limitation to the daugh- 
ter and daughters of John Stephens and to her and their heirs for 
ever as tenants in common cross remainders are to be implied ; as 
the word ^< respective " is not found in that limitation ; and yet, that 
word, occurring in the very next devise, is to have all the effect of 
preventing the implication of cross remainders among the nieces. 
It was contended, first, that by the true construction of the Will of 
Stephens jLhis sum of 9453/. 2^. l(kf. is not to be consid- 
[* 77] ered as a subject of intended bequest or devise ; * and, as 
real estate therefore the Plaintiff in his character of heir at 
law is entitled to it ; and farther, that under the Will of Philips the 
nieces are to be considered as tenants in common in tail with cross- 
remainders ; and the Plaintiff, being the son of the survivor, is en- 
titled to an estate tail in the whole. 



(1)1 
(2) A 



Amb. 376. 
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The declaration of the Decree, which is the subject of this Petition 
of re-hearing, does not appear to nie to do justice to Lord Erskine's 
opinion ; which I collect from the argument, and the * judgment, as^ 
tbey appear in the Report, to have been, that this sum of money was 
not intended to pass by the Will of Stephens. The declaration 
would therefore have been more correct, if it had stated, that under 
the Will of Philips, and in the events, that had happened, the Plain- 
tiff is entitled : viz. to one third, as son of the surviving niece ; and to 
the other two thirds in another charactei*. A great deal of probable 
and strong argument was urged in support of that opinion ; but I 
doubt, whether it is possible to withdraw this sum of money from 
the effect of Stephens's Will. It is land : it will pass by the words 
** messuages, lands, tenements and hereditaments ; " the heir at law 
would be entitled to the whole ; or to a proportion, if cross remain- 
ders were not implied : and, though it is very improbable, that the 
testator contemplated, that it would pass by his Will, yet it is very 
difficult to take it out of that constructive intention, which has in 
many cases been collected from such words. 

For this reason I thought it right to consider the other question : 
whether the Will of Philips^ created cross • remainders among these 
parties. If cross remainders are created, the effect will be the same ; 
that the Plaintiff will be tenant in tail of the whole. With regard to 
that question, though it seeqns to me absolutely impossible 
^ to reconcile the cases of cross remainders in the books, [* 78J 
and feeling, as I formerly have felt, upon the case of 
Phipard v. Mansfield (1), great difficulty to maintain the distinction 
upon the word " respective," I am compelled in this case to decide, 
whether that word does, or does not, make the distinction : a point, 
which the Court of Common Pleas found themselves obliged to con- 
sider in the late case of Docy on the demise of Gorges v. Webb (2) ; 
where it was argued upon the introduction of the word '< respect- 
ively," that the estate of each would go over to the ulterior remain- 
der-man ; and, if the argument upon that word, as making the dis- 
tinction, could be applied as effectually, as it hkd been, where there 
was nothing but a limitation to two, or more, and the heirs of their 
bodies respectively, afortioriy upon a Will, the former part of which 
had limitations to several persons and the heirs of their bodies, with- 
out the addition of that word, tlie conclusion must be, that the 
testator in the latter limitation inserting that word, must have had 
some different meaning. It is unnecessary to go through the various 
cases upon cross-remainders ; which were all cited, and very well 
reasoned upon, by my Brother Williams. It is sufficient to state, 
that the Court, particularly Mr. Justice Lawrence, denied, that any 
distinction is now to be considered as resting upon that word << res- 
pectively ;" stating, that the cases, which have founded themselves 
on the distinction of that expression must now be considered as hav- 



(1) 
(8) 



Cowp. 797. 
1 Taunt 234. 
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ing been overruled : Lord Kenyon and Lord Mansfield both dissent- 
ing from the case of Lord Hardwicke. The Court of Common Pleas 
laid some stress on the circumstance, that in the last limitation the 
testator gives ^' the same ; " and this sort of criticism is used ; that 
^^the same^^ must be all, that had been given to the preceding 
takers ; and therefore within those authorities, where cross 
[* 79] * remainders were implied from the word ^* aU " in the 
limitation over ; as raising the inference, that the whole 
estate was to go together ; which could not be without cross remain- 
ders. It is going a considerable way to raise this inference merely 
from the use of the word "M; " as aU is given together in a differ- 
ent event : and, as to the expression *^ihc same," there is no subject 
of gift, except that mentioned in the preceding part of the WilL 

Conceiving the intention of this Will to be for cross remainders 
among the daughters of the nephew, I cannot think, that the testator 
had not the same intention with regard to his nieces. There is 
nothing to distinguish them except the word '' respective ; " which 
upon the authority I have last mentioned does not make a distinc- 
tion upon which judicial construction should turn. 

The conclusion is, that the Plaintiff, if he is not entitled, as Lord 
Erskine conceived him to be, would have taken the whole estate, as 
tenant in tail by the implication of cross' remainders among his mother 
and aunts ; and is in that view entitled to this money, considered as 
land. It is not necessary therefore to vary the decree farther (ban 
by directing an Inquiry, before payment of the money, whether he 
has in any manner incumbered it. 

Sxx, ante, the notes to S. C, 13 V. 419 
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WHEATE V. HALL. 
[Rou.8.— 1809, Dec. 19.] 

Purchaser not compelled to take a doabtful title (a): namely, by ezecutin|r a 
Power of Sale, introduced under a direction by a 1/ecree, eetablishinj^ a Will, 
to the Master to approve a proper settlement; the Will not authorizing the 
insertion of such a power: nor could it be sustained under a power by a for- 

I mer settlement; which, if not extinct by the failure of the limitatioxis, and Uie 
union of the estate for life with the reversion, could not be duty applied to pur- 
poses clearly foreign to its oripnai object: and though purchasers are not put 
to exercise a veiy nice and critical judgment with regard to the purposes, for 
which powers are created, it could never be intended to refer to a perfectly 
new set of limitations, in a new settlement, at a long subsequent period, under 
a disposition by the WiU of the owner of die fee : to be exercised, not for any 
purpose in the least degree connected with the settlement, but avowedly as an 
exp^ient to supply the want of a valid power in that settlement ; and enable 
those, whom he had made only tenants for life, to dispose of the estate. 

The Bill prayed a specific performance of an agreement by the 
Defendant for the purchase of an estate in the county of Oxford, 
callied Cokethorpe Park ; and the usual Decree having been made 
for a reference upon the title, the Master reported^ that the PlaiptiiTs 
could make a good title; to which report an exception was taken by 
the Defendant. 

The Objection arose out of the following instruments. By in- 
dentures of lease and release, dated the 22d and 23d of April, 1793, 
previous to the marriage of Maximilian Western the younger, and 
Maria Loder, Maximilian Western the elder, and Maximilian West- 
em the younger, conveyed to trustees and their heirs the manor 
and estate of Cokethorpe, to hold to them and their heirs ^subject 
to a jointure of 800/. per annim for Elizabeth, the wife of Maximil- 
ian Western the elder, and a charge of 8000/. for the portions of 
their younger children, under the settlement, executed on 
their marriage In 1776), to the use of trustees for a term {* 81] 
of ninety-nine years : remainder to the use of Maximilian 
Western the elder, for life-: remainder to trustees to preserve con- 
tingent remainders : remainder to Maximilian Western the younger, 
for life : remainder to trustees to preserve contingent remainders : 
remainder to the intent, that Maria Western should receive a joint- • 
ure of 400/. per annum : remainder to trustees for five hundred years ; 
remainder to the first and other sons of the marriage in tail male : 
remainder to the use of the survivor of Maximilian Western the 
elder, and Maximilian Western the younger, in fee. 

{a\ See, for a collection of cases in which Courts of Equity have compelled a 
purcnaser, upon thisir own opinion, to accept a title depending upon questions of 
great nicety, 2 Sugden, Vend. & Purch. (6th Am. ed.) 121, [180], et 8tq. 

Bat, that Courts of Equity will not compel a purchaser to take a doubtful tkle, 
see 2 St/flfden, Vend. & P. (6th Am. ed.V 110, [166]; canity note (a) Cooptry. 
Denne, TV. 565; note ia) Rose v. CaUand, 5 V. 189. 

Still, that mere possibilities, or mere susmcion.endine in suspicion, ou^ht not 
to be regarded, see 2 Sugden, V. & P. 123, [1B3] ; Ten iBroeek v. LimngMon^ 
1 Johns. Cb. 357. 
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The trusts of the term of ninety-nine years were to raise 600Z. per 
annum for Maximilian Western the younger, during the joint lives 
of him and his father ; and, in case the father and Maria Western 
should both survive Maximilian Western the younger, to raise after 
his decease 400/. a-year for Maria Western during the joint lives of 
her and Maximilian Western the elder ; to be, with the other 4001, 
a-year, provided for her, in lieu of all dower ; and the trust of the 
term of 500 years was for better securing to her the 400/. a-year in 
case of her surviving her husband. 

The settlement contained a power for the trustees and the survivor 
and his heirs, Slc, at any time during the joint lives of Maximilian 
Western the elder, and Maximilian Western the younger, and Maria 
Western, or of the survivors, or during the life of the survivor of 
them, by and with the consent, direction and appointment, of the 
said persons, or the survivor, in writing, &c. to make sale and dis- 
pose of or to convey in exchange for other estates in fee-simple in 
England, all or any part of the premises, thereby released : and it 
was provided, that the money should be laid out in the 
[*82] purchase *of other estates; and that the estates so pur- 
chased, or taken in exchange, should be settled to the same 
uses, or as near thereto as the deaths of parties and other contingen- 
cies would then admit ; and that the money, until so invested in 
purchases, should with the consent of Maximilian Western the elder, 
and younger, and Maria Western, or the survivor, if they or any of 
tbem should be then living, or, if they should be dead, by the au- 
thority of the trustees, be placed out in Government or real securities : 
the interest to be paid to such persons, and for such uses, &c. as 
the rents, if the purchases were made. 

Maximilian Western the younger, died in the life of his father 
without issue ; leaving Maria Western his widow ; who afterwards 
married Robert Simmonds. 

Maximilian Western the elder, by his Will, dated the 3d of Janu- 
ary, 1799, devised to Sir Mi^rtin Browne Folkes and Charles Calles 
Western the estate of Cokethorpe, with. other estates and property ; 
reciting, that the whole was conveyed to trustees under the marriage 
settlement of himself and his son, subject to the jointures of 800/. 
and 400/. per annum for their respective widows, in trust, after the 
payment of 5000/. between his two daughters, or to the survivor of 
them, in addition to the 8000/., before mentioned, to secure the same 
to his two daughters and the survivor of them for life ; then to their 
respective first and other sons in tail ; then to their respective daugh- 
ters in tail, with cross remainders : if no issue, then to his two sis- 
ters for life, and their sons and daughters in tail : if no issue, then to 
his nephew Seymour Larpent, for life, and his first and other sons 
in tail, and his daughters, with cross-remainders in tail, taking the 
name of Western : if no issue, the remainder to Charles 
[*83] Calles Western and his * heirs for ever; and he gave all 
the residue of his fortune real and personal to his daugh- 
ters, share and share alike, subject to bis debts and any payments he 
VOL. xvn. 4* 
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might direct by bis Will ; and be appointed bis wife and. two daugb- 
ters his executrixes. 

The testator died on the 7th of January, 1801 ; leaving Elizabeth, 
his widow ; who is since dead, and the Plaintiffs Elizabeth Wheate 
and Frances Strickland his only children. By a Decree, pronounced 
in 1804 on farther directions, in a cause, instituted for the purpose 
of having the Will established, and the trusts carried into execution, 
it was declared, that the Cokethoipe estate was to be limited and 
settled, subject to the two jointures of 800Z. and 400/., and raising 
the sum of 8000/., and to the terms for securing the same, to the 
use of trustees for a term of years ; upon trust by mortgage or sale 
to raise the said sum of 5000/. ; and, subject thereto, to the several 
uses, declared and directed by the testator's Will concerning the 
same ; and it was referred to the Master to approve of a proper 
settlement accordingly. 

A settlement was accordingly executed, bearing date the 1st and 
2d of May, 1805 ; by which the real estates were conveyed to a 
trustee and his heirs, subject to the prior charges by the marriage 
settlements, to the use of Sir Martin Browne Folkes and Charles 
Calles Western, their executors, &c. for the term of 2000 years ; 
and subject to that term, to the use of the daughters and their issue 
in moieties, &c. ; according to the limitations, prescribed by the 
Will ; and it was declared, ' that it should be lawful to Folkes and 
Western and the survivor at any time or times by the direction of 
Mrs. Strickland during her life, and after her decease of the persons 
under the limitations entitled to the actual freehold of the moiety, 
limited to her,* to sell or exchange the said moiety of all 
or any part of the said * estates ; and for that purpose to [* 84] 
revoke the uses, and declare new uses ; with various di- 
rections for effectuating the sale or exchange ; and to lay out the 
money in the purchase of other estates, with the same consent to be 
settled to the same uses, d:.c. and in the mean time to invest the 
money in Governqient or real securities ; and pay the dividends and 
interest to the persons, who would be entitled to the rents of the es- 
tates, to be purchased. The trust of the term of 2000 years was 
to raise the sum of 5000/. by sale, mortgage, or other disposition ; 
to be applied according to a former order; and to pay the sur- 
plus rents to the persons, entitled under the limitations, &c. 

^ The Exception to the Report in favor of the title, having been ar- 
gued by Mr. Richards and Mr; ShadweU^ for the Plaintiffs, and by 
Sir Samuel RomUlyf Mr. Leach and Mr. Bowdlevj for the Defend- 
ant, stood for judgment. 

The Masteb op the Rolls [Sir William Grant}. — ^The ques- 
tion, submitted by the Exception to the Master's Report, is whether 
a good title can be made to the estate, either under the power, con- 
tained in the settlement of May 1805, or under that in the settle- 
ment of April 1793. In one or *the other of those ways, it is ad- 
mitted, the title must be made ; or it cannot be made at all. To the 
title under the power in the deed of 1805 the objection is that the 
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insertion of such a power is not aathorized by the Will, upon which 
that settlement is grounded. In a cause; depending here, a refer- 
ence' was directed, among ^ other things, to the Master to approve a 
proper conveyance for settling the estate in question to the several 
uses, declared, or directed, by the Will of Maximilian Western the 
elder. That Will gives no power of sale to the trustees : 
[* 85] but in the * conveyance, approved by the Master, such a 
power is inserted ; and it is alleged, that the circumstance, 
that the power was to be, or had been, inserted, was in some way 
brought under the notice of the Court ; which either approved, or 
did not disapprove, the insertion. My opinion however is, that, 
whether that be, or be not, correct, is entirely out of the case ; as 
the fact does not appear in any shape, of which the purchaser can 
avail himself for the protection of his title. All that appears upon 
the face of the proceeding, is, that there was a reference to the Mas- 
ter to approve a proper conveyance to the uses of the Will. All, 
that the Master in, such a case reports, is, that he ha? approved a 
proper conveyance ; without stating, what the conveyance is. .Un- 
less some exception is taken to the draft, the Court has no oppor- 
tunity of judicially deciding, whether any particular clause should be 
introduced. There could therefore be no judical decision, that this 
power was properly introduced into the settlement. It is difficult to 
say, it was authorized by the Will ; unless it is to be implied, and 
therefore ought to be inserted, in every executory trust ; the Will 
being entirely silent upon the subject. No great stress perhaps can 
be laid upon the direction to secure the estate to the successive de- 
visees, as indicating an intention to exclude a power of sale : but 
in the absence of a^y expression, from which the intention to in- 
clude stich power can be inferred, I am not aware, that it was 
ever decided > that the introduction of such a power under such cir- 
cumstances is of course: nor have I learnt that it is the practice to 
insert a power of sale in executing such a trust ; where the Will is 
entirely silent (1). I therefore cannot think, a purchaser ought 
to be compelled to take a title, depending upon the validity of 
such a power (2). 

It is then contended, that the power, depending upon the settle- 
ment of 1793, still exists: and therefore by the execution 
[* 86] * of that power an unexceptiona[ble title may now be made. 
The objection to the title, as under that power, is, that, 
supposing the power legally remains unexerted, which however 
was questioned in . the argument, yet there cannot now be a good . 
execution of it in equity ; as all the purposes, for which the power 
was created, have ceased to exist. I think, it would be attended 
with ill consequences to put purchasers upon exercising a very nice 
and critical judgment with regard to the purposes, for which powers 
have been created : at the same' time I cannot conceive, that a Court 

(1) Brew9ler v. JingtO, 1 Jac. ^ Walk. 625. 

(2) Cooper v. Dmne^ 4 Bio. C. C. 80; anie^ vol i. 565 ; and the note, 567. 
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of Equity will sanction the application of a power to purposes, clearfy 
and obvioasly foreign to those, for which it could have been origin- 
ally intended. It is clear, this power of sale in the settlement of 
1793 was introduced with reference to those limitations, which would 
have made a sale impracticable, if a power, over-reaching those lim- 
itations, had not been introduced : but, when by the failure of all the 
intermediate limitations the estate for life of Maximilian Western the 
elder, became united with his reversibn in fee, the power was no 
longer necessary to enable him to dispose of his interest ; and it 
eould not be intended, that any disposition he might make should 
be liable to be superseded by the exercise of the power. In Mort^ 
lock V. BuUer (1) the Lord Chancellor seems to have thought, that 
the power in such a case would be legally extinct : but, however 
that may be, it could never be intended to refer to a perfectly new 
set of limitations, in a new settlement, at a long subsequent period, 
under a disposition of the estate, made by the Will of the owner of 
the fee. It is not alleged, that the power is now even colorably to 
be exercised for any purpose, in the least degree connected with the , 
settlement: not even for raising any charge, to which the 
estate was si^bject by that settlement, •or of facilitating [*87] 
the disposition of the estate by any party : but it is avow- 
edly to be resorted to merely as an expedient to supply the want of 
a valid power in the settlement in 1805 ; and to enable those, whom 
the owner of the fee has made only tenants for life, to dispose of the 
estate. That I think an undue exercise of the power ; and conse- 
quently a purchaser is not to be compelled to take a title, depending 
upon it. 
" The £j(ception therefore must be allowed. 

1. The mere intention of a testator to secure an estate to successive devisees 
can neither authorise a court to introduce, by implication, any provision which 
the testator has not indicated, nor to exclude any power which he appears to have 
intended to entrust to the first takers : see, ante, the notes to Stanley v. Stanl^^ 16 
V. 491. And if, in articles of agreement before marriage^ and preparatory to. a 
formal settlement, there be a clause providing that such settlement shall contain 
all usual powers, a power of sale or exchange, by the concurrence of the trustees 
and of the tenant lor life, ought to be inserted ; for such a power, so to be exer- 
cised, is a usual and proper power: Peak v. Penlxngton, 2 Ves. & Beat 311 ; 
Brewster v. AngeU^ ] Jack. & Walk. 628. But, under such general words, 
whether contained in a will or marriage articles, to give the tenant for life a power 
of sale or exchange without check or control, woula be giving him*what is not a 
proper power, nor is it a proper power to be given, under such a direction, exclu- 
sively to trustees ; of course, however, the case would be different if it could be 
clearly collected, that the intention was to give a separate and substantive power 
of sale, either to the tmstees or the tenant for life, or to one or the other, as the 
contingent events should or should not happen : Home v. Barton^ Jacob's Rep. 
440. But, if the intention be in any degree doubtful, it would be impossible to 
compel a purchaser to accept a title depending on the execution of such power : 
Brewster v. Am^ell^ 1 Jac. &. Walk. 629. Articles for a settlement to contain a 
power of leasing for twenty-one years, and all other usual powers, do not author- 
ize the introduction of a power to grant building-leases for longer terms ; the al- 
tered circumstances of the property may. make such a power very desirable, and 

(1) j9n^, vol. X. S92 ; see 315. 
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beneficial to aU parties, but the contract cannot, on those grounds, be reformed ; 
the general vords in the articles will be of no effect, as opposed to the particular 
mention of a specific number of years, for which there was to be a power of grant- 
ing leases : Ptarat v. Baron, Jacob's Rep. 158. 

2, A power given to trustees must be exercised only in furtherance 6f the pur- 
poses for which it was created : see note 2 to M* Queen v. Farquhary 11 V. 467. 

3. As to the necessity of a reference to the Master before an order is made un^ 
der the statute of 39 & 40 Geo. IIL, c. 56, see the note to Bvtford v. Bawden^ 
V. 512. 



1810.] BECJtTOBO IND OTHE«S t;. WIDE. o8T 

BECKFORD AND OTHERS v. WADE. 

(In the Privy Council.) 
[Whitehall, 1805, April 29.] 

Effect of the Statute of Limitations, or possessory Law, of Jamaica, (beyond the 
Statutes of Limitations in this Country ;) barring not merely the legal remedy, 
but any suit, claim, or demand: convertmg seven years' possession into a pos- 
itive, absolute, title (a). 

No exception in favor of absentees ; not being within the exception expressed ; 
as there was no such. exception out of the Statutes of Limitation in this Coun- 
try ; until expressly given by Stat 4 Ann. c. 16, s. 19. 

The exception in the Law of Jamaica relating to Trustees, means actual, not 
constructive, trusts. 

The Exception as to tenants for life not applicable, where they could convey the 
fee under a power of Sale. 

Exception out of Common Law Bars or Forfeitures, by Fine, final Judgment in a 
Writ of Right, Descent after Disseisin, Copyhold Heir not coming to be ad- 
mitted upon the Proclamations^ in favor of Infancy, non-sane Memory, or Ab- 
sence beyond Sea, [p. 89.] 

General words in a Statute must receive a general construction ; unless there is in 
the Statute itself some ground for restraining their meaning by reasonable 
construction, not by arbitrary addition or retrenchment (6), [p. 91.] 

Where the words of a Law in their ordinary signification are sufficient to include 
infants, the virtual exception must be drawn from the intention of the Legisla- 
ture, manifested by other parts of the Law, from the general purpose and de 
sign of the law, and the subject-matter of it, [p. 92.] 

Thus the Statutes of Limitation.and of Fines would have bound infants, &,c. with- 
out an express exception, [p. 92.] 

(a) There are States, like Jamaica, which have declared, that air right to debts, 
due more than a prescribed term of years, shall be deemed extinguished ; and that 
all titles to real and personal property not pursued within the prescribed time, 
shall be deemed for ever fixed in the adverse possessor. Story, Confl. of Laws, 
§ 582 ; Lincoln v. BdUdUy 6 Wend. 475. A statute of this sort, extinguishing the 
title to real estate after an adverse possession, and transferring the title to the 
adverse possessor, actually exists in the State of Rhode Island. Act of 1822, 

' Digest of R. L Laws, p. 3^ 364, ed. 1822. 

Suppose personal property is adverselv held in a State for a period beyond tliat 
prescribed by the laws of that State, and after that period has elapsed the posses- 
sor should remove into another State, which has a longer period of prescription, or 
is without any prescription ; the question arises, whether the original owner could 
assert a title Uiere against ^e possessor, whose title by the local law, and the 
lapse of time, had become final before the removal ? According to the present 
case, and other authorities, the title of the possessor cannot be impugned! See 
JVewby v. Blakeleu, 3 Hen. & M. 57; Breni v. Chapman, 5 Cranch, 358; SktSby 
v. Qrty, U Wheat 361, 371, 372. 

Another question is, whether the bar of a statute extinguishment of a debt, kt^t 
loei^ ought not to be held a peremptory exception in every other country ? This 
question may be deemed by some persons open to future discussion ; but the 
affirmative has been declared by high authority. Shdby v. Grey, 11 Wheat 361, 
371, 372 ; Huher v. 5teiner, 2 Bing. N. Cases, 202, 211 ; Don v. lAppman, 5 Clark 
& Finnell. 1, 16, 17; 3" Surge, Comm. on Col. and For. Law, pt 2, ch. 10, ^5, 
p. 883, 884. See ik Cowite v. SaveHer, 3 Johns. Ch. 190, 218 ; Van BeinuM v. 
Kcme, 1 Gall. 371 ; Le Boy v. CrouminshiM, 2 Mason, 151, and the cases there 
cited. 

(b) For the roles of the interpretation of statutes, see 1 Kent, Com. (5th ed.) 
460-466. 
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Thougi^ the Courts of Justice were shut up in time of war, so that do Original 
could be sued out, the Statute of Limitation continues to run(tf]^ [p. 9^] 

Effect of length of time in Equity by analogy tothe Statutes of Limitation ; though 
not direcUy affecting trusts (S), [p. 96.] 

Though no time bars a direct trust, as between cetim que trust and trustee, a con- 
structive trust barrejt by long acquiescence ; though the true state of the fact 
may be easily ascertained, and the ground of original relief was clear'; and 
even arising out of fraud (c), [p. 97.] 

Redemption barred by twenty years' possession without impiediment to the mort- 
gagol^, or ten years after impediment removed (<Q, {p. 99.] 

Tug Master of the Rolls [Sir Willam Grant] pronounced 
the following judgment : — 

• Ad we are of opinion, that the Decree in this case must be reversed, 
it may be proper, as shortly bs possible, to state the grounds upon 

which that opinion is founded, 
t* 88] * We .conceive, that the title of the Appellants is estab- 

lished, and the claim of the Respondent barred by the 
Statute of Limitations, or possessory Law, of the Island of Jamaica, 
of the 4th Geo. . IL It is therefore unnecessary to enter into the 
original merits of the case farther than to say, we are not completely 
satisfied, that even upon the merits the Decree is warranted by the 
evidence before the Court. If the case had come recently before us, 
we should have been disposed to direct several inquiries, before we 
had proceeded either to affirm or reverse the Decree. 

This possessory Law is framed upon a different principle from our 
Statutes of Limitation. It is rather of the nature of the Usucapio of 
the Roman law, or the positive prescription of the law of Scotland. 
It does not bar the legal remedies, if the parties do not proceed 
within a certain time : but it converts a possession for seven years, 
under a Deed, Will, or other conveyance,, into a positive, absolute ti- 

(a) When the statute has begun to run, no subsequent disability affects it 
ChiUy, Contr. (5th Am. ed.) 814 ; Rhodes v. Smetkural, 4 M. & W. 4^ in which 
all the cases were elaborately reviewed ; Ruffy, BuU^ 7 Har. & J. 14. 

(b) See, anUf note (a) Jones v. TktrherviOe, 2 V. 13; 2 Story, Eq. Jur. § 1520; 
note (d) Stadchause v. Bamstan, 10 V. 453; note ib)Ach€riev v. Roe, 5 V. 565. 

(c) In case of a direct trust, no length of time, bars the claim between the trus- 
tee and cestui que trust. Cook v. HHUamSt 1 Green. Ch. 209 ; fFeddOnim v. Wed- 
debuTHj 2 Keen, 749; Baker v. WhUingj 3 Sumner, 476; .Armstrong t. CamphtUf 
3 Yerger, .201} Overstreei v. BaU, 1 J. J. Marsh. 370; Pugh v. Belh, ib. 401 ; 
Coster V. MurrmL 5 Johns. Cb. 224; GiH r. Cattel, 2 Desaus. 53; 77»mas v. 
tfhite, 3 Litt 177 ; Stephen v. YandU, 3 Hayw. 221 ; TrecothidL v. .^ttsftii, 4 Ma- 
sop, 16; Thissy v. Maunf, 4 Yerger, 104 ; Benzien v. Jjenoir, 1 Con. Law Repos. 
508 ; IVisner v. Bamet, 4 Wash. C. C. 631 ; Bryant v- PadceU, 3 Hayw. 252 ; 
Fisher v. Tucker, 1 ATCord, Ch. 169; Be Coticfte v. Savetter, 3 Johns. Ch. 216; 
f^by V. Shelify, Cook, 182 ; ffambuzee v. Ketinedy, 4 Desaus. 474 ; Pinstm v. 
Jvey, 1 Yerger, 297 ; Turner v. Debell, 2 A. K. Marsh. 384; Fioi Rhfn v. Vin- 
cent, 1 M^Cord, Ch. 314 ; Ivu v. RogerSt Dev* Eq. 58 ; Robinson v. Hook, 4 Mason, 
150; Bigeloip v. Bigelow, « Ham. 97; Hemenway v. Gates, 5 Pick. 522; Kane v. 
B/oo<^:oa</, 7 Johns. Ch. 90. 

Where there is a trust by implication it must be pursued within a reasonable 
time. Edwards v. University, 1 Dev. & Bat. Eq. 325 ; £r parte HasdL, 3 Y. & 
Coll. 617. See Toumshmd v. Toumshend, 1 Bro. C. C. 554, (Am. ed. 1844,) and 
notes. 

{d) See, anU, note (6) HiUary v. fTalkr, 12 V. 239. 
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^e, against all the world. From the very nature of the^ provision it 
must be equally hindipg upon a Court of Equity as upon^ a Court of 
Law ; as what the Statute declares to be a good title must in either 
Court be equally held to be so ; and it is provided, that after such 
possession the party ^< shall be at liberty to give this Act in evidence, 
or plead the same in bar," not, as our Statute says, '< of certain legal 
remedies," but in liar " in any suit or suits, claim or demand, to be 
brought or made against him, her, or them, by his Majesty or his 
successors, or any other person whatsoever ; the right or title of any 
prior patentee, or any other act, law, custom, or usage, to the con* 
trary hereof notwithstanding." 

It appears, that the Appellants, and those, under whom ** 

they claim, have had a possession of more than * fifty years, [* 89] 
under deeds, wills, and other conveyances, before this suit 
was instituted ; and that more than seven years, that is, upwards of 
nineteen years, of that time elapsed, after the right of the Respond- 
ent had accrued. . It is not attempUd to be shown, that the facts of 
alleged fraud, upon which the Respondent. now grounds her claim, 
came first to her knowledge within seven years before the commence- 
ment of the suit. It is therefore unnecessary to examine, how for 
she could in such a case have insisted upon an equitable exception 
io her favor out of the operation of this law. Almost all the evidence, 
that is in any way material, is furnished from the records of the Courts 
of Justice and the Hester Ofllice of the Island ; and K appears, that 
these had been examined by a person, employed on behalf of the Res- 
pondent's devisor; and that the result had been communicated to 
the Respondent herself upwards of twenty years before the institu* 
tion of this suit. 

Ther6 is however one exception, whicli, though not contained in 
the Act, it is said, must, on a principle of inherent equity, be con- 
structively introduced into it ; that is, an exception in favor of per- 
sons out of the Island of Jamaica ; in which situation the Respondent 
was at the time, when her title accrued ; and I believe, has at all 
times been. I do not know, that she ever was in the Island of 
Jamaica. It is said, that our Statutes of Limitation are held tp con- 
tain such virtual exception in favor of persons beyond seas ; where 
it happens not to be positively expressed. 

I have not been able to find any authority whatever for this doc- 
trine. Lord Coke, in the passage referred to in his com- 
ment upon Littleton, chapter " Of *Coirtinual Claim (1)," [* 90] 
and in Sir Richard LechforiTs Case (2) is not speaking of 
the construction of Statutes ; or contending, that there is any virtual 
exception out of the general words of any Statute: he is speaking of 
bars and forfeitures at common law ; of bar by the common law 
fine ; by a final judgment upon a writ of right ; a descent after a dis- 
seisin ; a forfeiture- (which was Sir Richard Lechford^s Case) of the 

. (1) Ca Litt 362, a. 
(2) 8 Co. 99. ' 
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copyhold heir by not comFng in to be^admitted a JK>n the proclama- 
tions. In none of those cases is an infant, a person of non-sane 
memory, or a person beyoinl seas, affected by the bar, or the for- 
feiture : but then the modification is coeval with the rule ; and forms 
a part of it : the rule never existed, except as accompanied with its 
exception : both stand upon the same common law authority : but 
are we therefore to* introduce into a Statute, conceived in general 
terms, all the exceptions, which upon principles of common law we 
may think it reasonable that the Statute should have contained ; and 
in particular can we do so in a case, such as the present ; where the 
^tatute does notice some of the common law disabilities, does adopt 
some of the common law exceptions, but omits others ? Is this 
choice and selection, made by the Legislature, to be controlled, and 
in effect annulled, by a supposed inherent equity ; which is to pre- 
vent them from so legislating ; as in reality it would come to a ques- 
tion of competeilty ? If the Lesulature have deliberately made this 
distinction (and there is nothing to show it was not deliberately 
made), how can we refuse to give effect to it, without denying, that 
it w^s competent to the Legislature so to distinguish the case of ab- 
sentees from that of infonts, fime coverts, and persons of non-sane 
memory ? I have do doubt, the omission was intentional. - It is 

evident, that absence from Jamaica contained no real 
[*9l] * disability to sue there; and so many proprietors are at 

all limes absent from the Island, that the purpose of the 
Act would have been in a great degree frustrated, if the claims of 
such absent proprietors could at any time be made without any limi- 
tation or restriction. 

The proposition, that this construction, under the doctrine of in^ 
herent equity, is put upon our English Statutes of Limitation, is, as 
I apprehend, altogether unfounded. General 'words in a Statute 
must receive a general constructit)n ; unless you .can find in the Stat- 
ute itself some ground for limiting and restraining their meaning by 
reasonable construction, and not by arbitrary addition or retrench- 
ment. I can easily refer to many cases, in which such a construc- 
tion ought to take place. One instance is furnished by the first 
Statute of Wills, the 32 Hen. VIII. which declares, that all and 
every person or persons may devise their lands by Will : although 
no explanatory Statute had ever passed, I should have thought there 
would have been no difficulty whatever in holding, that this Statute 
could not have enabled infants and persons of non-sane memory to 
devise by Will : the obvious intention of the Statute being to make 
a Will a competent mode of conveying land, it could not be meant 
to make tbolje capable of conveying by Will, who were not capable, 
of conveying in any other way. It was, however, thought proper, 
though I think it was not necessary, to introduce those exceptions 
by an explanatory Statute of the 24th Henry VIII. That shows 
very strongly the opinion of the Legislature, that general words in a 
Statute might, even in such a case as that, have had a general opera- 
tion, if this explanation had not aftei^ards been given. 
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The true rule on this subject is laid down by Sir Eardly Wil- 
mot in his opinion in the House of Lords on the case of Lord 
Buckinghamshire v. Dniry (1) : He sajs. '< Many ca^es have 
been put, where' the law implies an exception; and takes in- 
fants out of general words by what is called a virtual' exception. 
I have looked through all the cases ; . and the only rule to be drawn 
from them is, that, where thov words of a law in their common and ordi- 
nary signification are sufficient to include infants, the virtual excep- 
tion must be drawn from the intention of the Legislature, manifested 
by other parts of the law, from the general purpose and design of 
the law, and from the subject-matter of it." And he mentions 
the Statute of Limitations, as an instance of a case, in which infants 
would be barred, if it were not for the introduction of the saving 
clause. Accordingly we find, that in the great case of Siowel v. 
Lard Zimche (2), upon the Statute of Fines of Henry the Seventh, 
where the question was, whether, when the bar by five years' non- 
claim had begun to run in the time of the ancestor of full age, it 
should continue to run against his infant heir, although there was a 
great difference of .opinion among the Judges upon that question, the 
whole argument turns upon the true construction of the Statute itself, 
with reference to all the parts of it, and to the object it had in view, 
and not upon any supposed inherent equity, by which infants were 
to be excepted out of the operation of the Statutes of Limitation. 
On the contrary, it is laid down in that case (3), and laid down 
Without any contradiction : '< For as much as they intended," that 
is, the Legislature intended, *^ to avoid universal trouble (as the pre- 
amble speaks) and to make peace, which is to be preferred' before all 
other things, and for as much as they have made the pro- 
vision general, viz. that the fine shall be final, and * shall [* 93] 
conclude as well privies as strangers : if the Act had 
stopped there, it would have bound as well infants, fimes covert y 
and the others, named in the exception, as people of full age, and 
who were void of such defects." 

I may also advert to the case of Defendants, absent, or out of the 
realm; befn^ the Statute of Queen Anne* (4). It was in vain at- 
tempted upon general reasoning in many cases to introduce an ex- 
ception in favor of the Plaintiff in a case, where the Defendant was 
out of the realm ; a most reasonable exception undoubtedly to be 
made, but which the Statute had not made. A Plaintiff out of the 
realm may prosecute a suit by his attorney ; but when the Defendant 
is out of the realm, it is very hard to call upon the Plaintiff to insti- 
tute a suit, which in most cases must be wholly Without fruit ; yet, 
until the Statute of Queen Anne was made, that case formed no ex- 
ception, and the Statute of Limitation barred the action. 

A very strong case is put : that of the Courts of Justice being shut 






1) Wilm. 177;8eel94. 
") Plowd. 353. 
(3) Plowd. 369. 

Statute 4 Ann. c. 16, s. 19. 
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up in time of war ; so that no original could be sued out ; and yet it 
has been given a9 the opinion of learned Judges, that even in that 
case the Statute would continue to run. In the case of HaU v. WPy- 
bourn (l), and Auhry v« Forte$cue (2), it is stated to have been held 
by Bricigman, Chief Justice, that though the Courts of Justice were 
shut up, so as no original, could be filed, yet this Statute would bar 
the action ; because the Statute is general ; ^d mus^ work upon all 
cases, which are not exempted by the exception ; and in 10th Modern 
this resolution is ^aid to have been often approved by 
[* 94] * Lord Chief Justice Holt. Here isa Statute : which con- 
tains no exception whatever in favor of absentees ; we are 
therefore of opinion, that it* is impossible by construction to introduce 
that exception into the law. 

Then does the case fall within any of the express exceptions in the 
Act? In the first part of the Act the letter of the provision went 
much beyond What could be the real intention of the Legislature ; as 
mortgagees, trustees, -tenants for life, lessees, possessing for seven 
years, wpuld by the mere letter have acquired a title ; and therefore 
it is provided, that the Act shall not be held to extend to a posses- 
sion, lield by such persons, or any claiming under tliem. 

The ResTOndent says, that this case faU9 within two of these ex- 
ceptions : first, that with regard to tetiants for life' ; and, secondly, 
thatvwith regard to trustees. As to the first, it is said, thiEl Mrs. Roe, 
and Mrs. Trehee (by whom, that, which is alleged to be th^ only ef- 
fectual conveyance, was 'made in the year 1744) were tenants for 
, life ; and therefore no possession under a title, derived from them, 
can operate as a bar under this Statute. It is true, they were tenants 
for life ; but they had likewise a power, under Edward Roe's Will, of 
selling ifor the payment of his debts; and' by virtue of such power 
they made a conveyance of the fee-simple. If there were any legal 
defects in that title, it was not to a Court of Equity that the Respon- 
dent ought to have resorted ; but, such as the title was^ it cannot be 
the better or the wprse^ either in a Court of Law or a Court of 
Equity, from the circumstance^ that they, who had the power, and 
who either fairly or fraudulently exercised it, had also in them the 
estate for life; It would be a strange thing to Bay, that, if they had 
nothing but the power, the validity of the title, derived un-> 
[* 95] der it, could not now be * inquired into ; but that a title, 
identically the same as it would in that case have been, shall 
remain for ever liable to'be questioned, merely as the vendors had in 
them something over and above the ^wer, namely, a life estate. 
We conceive, that there is no ground whatever for holding this Ex- 
ception to be applicable to the present case. 

The other Exception, within which the case b said to fall, is that 
relating to trustees. On that head the respondent thus states her 
case ; and for the purpose of trying, whether the Statute, of Limita-* 

(l)2Salk.4dD. 
■ {^) 10 Mod. 206. 
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tion applies to it we must take the case to be, as she states it. She 
says, that the ccHiveyances, under which the AppeUants claim, were 
the result of a fraudulent combination between the several parties to 
them, and not made in the feur and necessary execution of the testa- 
tor's Will ; that consequently the parties, taking under those convey* 
ances, and all, who claim by virtue of them, or by title deduced from 
them, are in the contemplation of a Court of Equity to be considered 
as trustees for those, who are injured by the fraud ; and who would 
be owners of the estate, if the fraud had not been committed. 

The question then is, what the true construction of the Act is in 
this particular: whether it meant only actual and express trusts, as 
between Cestui que tnuts and trustees properly so called, upon which 
length of time ought to have no effect: or whether it intended to 
leave open to perpetual litigation every equitable question, relative to 
real property. If it did so intend, it was ill calculated for obtaining 
its professed purpose of quitting possessions, and of preventing many 
vexatious and expensive suits at Law and in Equity, of which the 
preamble complains. I hardly know how, according to this construe^ 
tipn, any suit in Equity would be barred by this Act. Upon 

* what grounds is a Court of Equity ever called upon to [* 96J 
direct one man to convey a real estate to another, except 

upon the ground of a trust, either actual or constructive ? When the 
Act speaks of one man being seised or possessed to the use of, or in 
trust for, another, I can hardly conceive, that it means any other than 
an actual direct trust ; hot such possible, eventual, trust, as may, in 
case certain &ct8 are established in evidence, be declared by a Court 
of Equity against a person, who claims to be, and who prima fade 
is, the true owner of the estate. Questions of that kind almost 
always depend upon controverted facts; and, according to every 
principle, upon which Statutes of Limitation are grounded, long 
possession ought to secure a party against the necessity of entering 
into such a controversy at a distance of time. 

In the present case, for instance, supposing no limitation applies 
to it, the question, that is to be made, and discussed, is, what per- 
sonal estate a man left, who died in the year 1735, and what debts 
he owed, for the purpose of ascertaining, whether it was necessary 
to sell any part of his real estate for the payment of his debts ? The 
possession during the whole of that time has been completely, openly, 
and avowedly, adverse, until a title and claim of absolute property, 
appearing upon the Records of the Island : but, in order to support 
the construction, contended for by the Respondent, reference is made 
to the laws of this Country ; where, it is said, without any express 
exception of trust, the general doctrine is against applying statutory 
limitations to cases of trust. As our Statute bars only legal remedies, 
of course it has no direct operation upon trusts ; for which there was 
no remedy but in Courts of Equity. But Courts of Equity by their 
own rules, independently of any Statutes of Limitation, 

* give great effect to length of time ; and they refer fre- [* 97] 
quently to ihe Statutes of Limitation for no other purpose 

VOL. XVII. 5 
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than as furnishing a convenient measure for the length of time, that 
ought to operate as a bar in Equity of any particular demand (1). 

It is certainly true, that no time bars a direct trust, as between 
cestui que trust and trustee : but, if it is meant to be asserted, that a 
Court of Equity allows a man to make, out a case of constructive 
trust at any distance of time, after the facts and circumstances hap- 
pened, out of which it arises, I am not aware, th^t there is any 
ground for a doctrine, so fatal to the security of property as that 
would be ; so far from it, that not only in circumstances, where the 
length of time would render it extremely difficult to ascertain the 
true state of the fact^ but where the true state of the fact is easily 
ascertained, and where it is perfectly clear, that relief would origins- 
ally have been given upon the ground of constructive trust, it is re-* 
fused to the party, who after long acquiescence comes into a Court 
of Equity to seek that relief. 

In proof of this it is not necessary to produce any other case than 
that of Bonny v. Ridgard (2) ; in which Lord Kenyon, when Mas- 
ter of the Rolls, on the sole ground of length of time reversed a De- 
cree, by which Sir Thomas Sewell had granted relief against a 
fraudulent purchase, and had declared the purchaser to be a trustee 
for the Plaintiffs in the cause ; Lord Kenyon agreeing perfectly, that 
the purchase was originally fraudulent; and that the Defendant 
must have been held to be a trustee, if the suit had been brought in 
proper time. There is no full report of that case in print ; 
[*. 98] though it is cited * in some other cases ; but I have a very ac- 
curate note of it, taken by Mr. Cox. It was a case, where a 
testator had left leasehold property, with a direction to his executrix to 
sell it for the benefit of his children. His wife, who was his execu' 
trix, soon after his death, married Ridgard, one of the Defendants. 
He and she together mortgaged these infants' estate, in the first in* 
stance, I believe, for a bona fide consideration ; they afterwards sold 
the Equity of Redemption to the Defendant Barnard. The consider- 
ation for that purchase was, not money paid ^except a small sum of 
six pounds), but a debt due to Barnard from tne husband of the ex- 
ecutrix. This was in the year 1 752. The youngest of the children, 
who, if this estate had not been improperly sold, would have been en* 
titled to the produce of it, came of age in 1764. When the Bill 
was filed is not stated ; but Sir Thomas Sewell's Decree was made 
in 1783. He was of opinion, that it was a case of gross fraud and 
collusion between the executrix and the vendee of the estate ; merely 
a trick, by which the estate was played into the hands of the pur- 
chaser in payment of a debt of his own ; and upon that ground he 
declared, Barnard the purchaser was to be considered as* a trustee 
for the children, and to account to them for the rents and profits. 
The case came before Lord Kenyon upon a petition of re-heariog. 
After stating the facts Lord Kenyon states the principles : he con- 



ii! 
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1810.] BECKVOaD AND OTHEKS V. WADE» 96 

sidered this as a clear fraud in the purchaser ; and concludes that 
part of the case by saying, << All this satisfies me, that the money 
was not raised for fair legal purposes ; the fund in the hands of the 
widow was applicable to the payment of debts, &c. and after that 
to certain purposes, declared by the Will. Barnard^ the purchaser, 
had full notice of the Will ; he knew, that, after the debts were paid, 
this fund ought to be so applied ; and he was instrumental 
in its being misapplied : and, had the case turned * upon [* 99] 
this, I should be bound to set aside the transaction, or 
rather to turn the Defendants into trustees for the Plaintiffs : but 
there is another point upon which I must decide the cause ; which 
is the length of time, that has elapsed between the Plaintiff's right 
accruing, and their prosecuting that right. The testator died in 
1748 ; the sale took place in 1752 ; the youngest child came of age 
in 1764 ; and though I admit the Statute of Limitations does not 
affect trusts, yet this Court from a principle of convenience has bor- 
rowed an analogy from that Statute. The common case is that of a 
mortgage. When a mortgagee has been in possession twenty years (1) 
without any impediment in the mortgagor to assert his title, or, 
if such impediment has been removed for ten years, it shall be a bar 
to the redemption : so in this case I think the length of time ought 
to bar ; and) if the authorities did not say so, I would make the pre- 
cedent. Here are many persons, through whose hands this property 
has passed, wholiave relied on the undisturbed possession ; and have 
laid out considerable sums of money in the improverhent of it. 
Upon that ground it would be too much at this distance of time to 
give the Plaintiffs the relief required. If these persons had made 
their claim, when they came of age, it would be different ; but upon 
,the whole I think it right to say, that the length of time is a bar in 
this case." 

In the case of Andrew v. WrigUy (J2) Lord Alvanley recognised 
the doctrine of this case, and acted upon it : and in the case of 
Towmend v. Toumiend'(^) Lord Commissioner Ashhurst lays down 
the distinction between actual trusts and trusts by implica- 
tion. He says, '< As to * trusts being an exception to the [* 100] 
Statutes of Limitation, the rule holds only as between trus- 
tee and cestui que trust ; it is true, that a trustee cannot set it up 
against his cestui que trust ; but this case being merely that ot a trus- 
tee by implication, and as such affected by an equity, that equity 
must be pursued within some reasonable time." 

When a. Court of Equity, bound by no Statute of Limitation, 
would apply a limitation to such a case as the present, would it be 
reasonable to say, that a Law, professing to bind Courts of Equity, 
had intended to save and preserve this case out of the operation of 
its own provisions ; provisions anxiously made for the purpose of qui- 

(1) Ruks ▼. PosUeihwaUtf Coop. 161; jpoff, Barron v. Madinj vol. zix. 327; 
Coop. 189. 

(2) 4 Bro. C. C. 125. 

(3) IBro. a a 550; 866 554. 
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eting possession, abd of excluding questions, relative to intricate and 
litigated facts, that might be raised at a distance of time after posses- 
sion had taken place. The letter of the Act of Assembly of the 
Island of Jamaica is perfectly answered by holding the exception to 
apply to trusts in their proper and ordinary signification ; that is, ex- 
press trusts, as between eestuis que tnut and their trustees. Nothing 
could be more repugnant to its object than to hold that exception to 
be applicable to such a constructive trust as the Respondent has at- 
tempted to make put by the evidence in this cause. 

This disposes of the whole case. The Act, according to our con- 
struction of it, does completely establish the title of the Appellant, 
and does bar the daim, made by the Respondent The conse- 
quence, therefore, is, that the Decree must be reversed in toto ; and 
the Bill must be dismissed. 

1. All titles to lands in our West Indian colonies are regularly to be decided 
upon, in the first instance, by the courts of local judicature, firom whose decision 
an appeal lies to' his Majesty in council: Momey-Cknerid v. Stewart^ 2 Meriv. 
156. Incidentally, however, it may be necessaiy for the Court of Chancery here 
to decide such questions: see, cmle. notes 4, 5, to Lord Cranihum v. JoAiifiofi, 3 
V, 170. 

3. When a person, apparently clothed with the legal power of disposition, has 
sold property, though there may be circumstances exciting a suspicion that the 
purchaser had notice the vendor was executing his power fraudulently, still, after 
long possession under such purchase, a court of equity would not be disposed to 
relieve : Andrtw v. 'Fngiey, 4 Brown, 135. Even in cases where there is no stat- 
utable bar, equity always discountenances stale demands ; and, where the com- 
mon law remedy is barred by statute, an analogous limitation is usually adopted 
by courts of equity : see notes 3, 3, to Jbnet v. TStrhervUU, 2 V. 11 ; note 2 to 
Ed9(a V. Buchanan, 2 V. 83; note 4 to WlMcoU v. Lawrtnee, 3 V. 740; note 3 
toHOlanfy. hotter, 12 V. 239; and notes 3, 4, to Lonf ^jp6rooiic v. Lonf flincftr 
inbrwdty 13 V. 387. 
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PEARSON V. LANE. 
[Rolls.— 1809, Dxc. 15, 19.] 

CoifTETANCE to Trustees, in trust to sell, and purchase other estates, to be set- 
tled. Those, entitled under the limitations directed of the estates to be pur- 
chased, have equitable interests co-extensive nntil a Sale. Therefore a spe- 
cific performance was decreed of an agreement for partition against an objec- 
tion to a title under a fine by a person, who would have been tenant in tail of 
tiie estates to be purchased, the effect being an election to keep the estate ; 
bindino; the Tynstees ; thouj^h it may be questionable, whether they could take 
upon themselves to convey m fee to a person, entitled to an estate tail only. 

Money, given to be laid out in land, to be conveyed, or land to be sold, and 
the produce paid, to A. : though in the one case tbe money is not given to 
him, and in the other no interest expressly in the land, he is in Equity the 
owner ; and may elect to have the money, or the land conveyed, as he shall 
direct (a), [p. 104.] 

Bt Indentures of lease and release, dated the 10th and 11th of • 
April, 1764, William Jesson conveyed to. trustees and their heirs 
one undivided, moiety of freehold estates ; to hold upon the trusts 
apd for the purposes after mentioned : that is to say ; in trust that 
they, the said trustees, &c. should with all convenient speed sell and 
dispose of the said undivided moiety, and pay and apply the money, 
arising by such sale or sales, and by the rents and profits until sale, 
upon and for the trusts and purposes following : first, to pay a bond 
debt of 2037/. 125.; and farther out of the surplus to retain 1500Z. 
for the younger children of William Jesson ; and upon &rther trust, 
as soon as convenient, to lay out the residue of the money, arising 
by such sale, and by the rents and profits until sale, in the purchase 
of other messuages, lands apd hereditaments in fee-simple in pos- 
session, ei^er freehold or copyhold^ to be settled and conveyed to 
the uses and upon the trusts after mentioned : viz. to the use of 
trustees for fifty years, if William Jesson shall so long live, in trust 
to raise 55/. per annum for the maintenance and education of his 
eldest son by Hannah, his wife ; and, subject thereto to the use of 
William Jesson and his assigns for life : remainder to trustees to pre- 
serve contingent remainders : remainder to the first and other sons 
of William Jesson by Hannah his wife, in tail general ; remain- 
der to the use of all and every their daughters equally and 
the heirs of the bodies of such daughters, as tenants in 
common in tail * general, with benefit of survivorship: [*102] 
remainder to the use of William Jesson, his heirs and as- 
signs for ever ; with a covenant to surrender copyhold estates to the 
same uses. William Jesson died in 1788; leaving two daughters, 
his only issue : Hannah Freeman Pearson and Elizabeth Pudsey 
Lynch. No sale was ever made of Jesson's moiety of those estates, 
pursuant to the trusts of the settlement. 

By indentures, dated the 23d of July, 1788, William Pearson and 

(a) As to the doctrine of Equitable Conversion, see, wntt^ note (a) 5 V. 397 ; 
notes (a) and [h) WaUur v. Demt, 2 V. 170. 
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Thomas Groesback Lynch, the husbands of the daughters of Jesson, 
covenanted to levy a fine surconuzance, &c, of Jesson's undivided 
moiety of the estate : to enure, as to one equal moiety of the said 
undivided moiety, to the use of the trustees and their heirs ; upon 
trust that they should with all convenient speed convey, settle and 
assure; the same unto and upon the several uses, trusts, &c. declared 
by the marriage settlement of William Pearson ; and as to the other 
moiety^ in the same manner to the uses of the marriage settlement of 
Lynch. Fines were levied accordingly. William Pearson died ; 
leaving his wife surviving and William Jesson Pearson his only 
child. Thomas Groesback Lynch cjied without issue. 

The Defendant being entitled to the other undivided moiety of 
the estates, by articles, dated the 8th of June, 1808, an agreement 
was entered into for a partition between the Plaintiffs on the one 
part and the Defendant on the other. 

The Bill filed by William Jesson Pearson, and the widow of Lynch, 
'claimingunder the respective marriage settlements of the daughters of 
William Jesson, prayed a specific performance df that agreement, stat- 
' ing the objection, taken by the Defendant; and that the 
[♦ 103] equitable * intail, created by the deed of 1764, was not well 
barred by the fines levied : and the said estates being vest- 
ed in trustees, in trust to sell, and to lay out the money in other 
lands, to be settled to uses, under which the parties entitled would 
have been tenants in tail, with reversion to themselves in fee, the 
fines were levied of lands, in which the intail did not subsist : the 
Plaintiffs insisting, that they were entitled as co-heirs in tail, with 
reversion to themselves under deed of 1764 ; and therefore the trus- 
tees in that deed might have conveyed to them discharged of the 
trusts ; and that the Plaintiffs, being such tenants in tail and rever- 
sioners, had power of election to take the said estates under the deed 
of 1764 in lieu of the lands, directed to be purchased ; and the fines 
operated as an election on their parts, respectively, to take the undi^ 
vided moieties of the estates under the deed of 1764, in lieu of the 
lands, directed to be purchased ; and the fines having barred the 
intail, the Plaintiffs under the circumstances acquired the beneficial 
interest in fee-simple ; and can make a good title. 

The Defendant by his answer submitted, that the fines levied by 
the Plaintiffs, did not bar their interests ; as they had no estates tail 
in the lands, which were the subject of the fines ; but were to be ten-> 
ants in tail of the lands, to be purchased. 

This case stood for judgment. Mr. Richards and Mr. Benyon, for 
the PlaintifTs, cited Benson v. Benson (I). Short v. Wood (2), 
Traffordy, Boehm (3), and Lord Owydir v. CampbeU (4). 

[* 104] * 1809. Dec. I9th. The Master op the Rolls [Sir 
William Grant]. — From the nature of the objection to 

(1) 1 P. Will. 131. See the note, ante, vol. i. 512. 

(2) 1 P. Will. 470. 

(3) 3 Atk. 440. 

(4) Stated in the judgment 
vol. XVII. 5* 
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this tide it is necessary to determine, whether the daughters of Wil- 
liam Jesson took an interest in the estate, conveyed by the trust- 
deed 'y and, if they took any, what that interest was. It is clear, if 
the trust had been executed, if the estate had been sold, and another 
estate purchased with the money, they would have been tenants in 
tail, with the immediate remainder or reversion to themselves in fee 
of such estate. It is true, in the estate to be sold, they had no in- 
terest legal or equitable, expressly limited to them : but the equita- 
ble interest in that estate must have resided somewhere : the trus- 
tees themselves could not be the beneficial owners ; and if they were 
mere trustees, there must have been some Cettvi qtie trutL In order 
to ascertain, who they are, in such a case a Court of Equity inquires, 
for whose benefit the trust was created ; and determines, that those, 
who are the objects of the trust, have the interest in the thing, which 
is the subject of it ; and therefore, where, money is given to be laid 
out in land, which is to be conveyed to A., though there is no gift 
of the money to him, yet in equity it is his ; and he may elect not 
to have it laid out : so, on the other hand, where land is given upon 
a trust to sell, and to pay the produce to A., though no interest in 
the land is expressly given to him, in equity he is the owner ; and 
the trustee must convey, as he shall direct. If there are also other 
purposes, for which it is to be sold, still, he is entitled to the surplus 
of the price, as the equitable owner subject to those purposes ; and, 
if he provides for thdn, he may keep the estates unsold. There can- 
not in reason be any difference, whether the benefit to arise 
from the sale is given in one shape or another ; * that of [* 105] 
the money, to be produced by the sale ; or of other land, 
to be purchased with that money. 

If any authority is wanting for this, the case of Lard Gwydir v. 
Campbell^ cited by Mr. Benyon, will furnish one. That was the case 
of copyhold estate, to be sold, and freehold, to be purchased and 
settled, so that Lord Gwydir would be tenant in tail, with remainder 
to himself in fee: he was considered the equitable owner of. the 
copyhold : and the legal estate was directed to be surrendered. 

Upon these principles the daughters of William Jesson had in this 
trust estate an equitable interest, of the same extent with that, 
which they would have had in the purchased estate, if a purchase 
had been made, subject to the charge in favor of their father's cred- 
itors. That charge is admitted to be satisfic^d ; and it seems to me 
quite immaterial, at what time it was satisfied. The interest they 
would have had in the purchased estate, if a purchase had been 
made, would have been, as I have already said, in the event, that 
has happened, viz. their father'a death without issue male, an estate 
tail with the* immediate remainder to themselves in fee. A fine was 
levied by them ; therefore, there being no remainders over, and issue 
being barred by the fine, they acquired the equitable fee. The ar- 
gument, that the fine can have no effect upon this estate, as no in- 
terest in it was limited to them, is merely controverting what 1 have 
stated as the doctrine of the Court ; and denying, that they had any 
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interest in the trust estate. If they bad any interest, it most have 
been an estate tail ; which must be capable of being barred. Sup- 
pose, no fine had been levied, there would then have been ground 
to contend, that the trustees would have been compelled to convey 
to them in fee ; as they might have taken the money ab- 
[* 106] solutely, instead of * having it laid out. It may be ques- 
tionable, whether the trustees might themselves act upon 
this equitable doctrine ; and take upon themselves to convey in fee 
to a person, entitled to an estate tail only. That was the case of 
Trafford v. Boehm (1) : but here the fine excludes all questions of 
that sort. From that moment the trustees, not only might, but must, 
have conveyed the fee. The daughters electing to keep this estate, 
they acquired the fee ; and it was discharged of every trust, to which 
it had been subject. An unexceptionable title can therefore be 
made (2). ' ^ 

See, ante^ the' note to Binford v. Baufden, 2 V. 38, as to the right of pentonfl 
who vwould be entitled to estates tail in lands directed to be purcmis^d, under a 
will or settlement, to elect whether the money shall be so invested; see, also, the 
notes to BaahUigh v. MagUr, 1 V. 201. 
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Interest beyond the penalty of a bond upon a mortgage for the same debt; 
though by a Surety (a). 

The Master's Report stated, th^t by indentures of lease and re- 
lease, dated the 17th and 18th of February, 1775, Lord Abingdon 
conveyed estates to Palmer and Powell ; upon trust to sell ; and out 
of the produce of the sale, after paying certain debts, to pay the 
sum of 12,0002. due by Lord Abingdon to Peregrine Bertie, with in- 
terest ; and to purchase 8000Z. 3 per cent. Bank Annuities, also due 
to him, and 281/. 14«. annually, in lieu of dividends; and to pay the 
residue of the money, produced by the sale, to Lord Abingdon. 

The Report farther stated, that by a memorandum, dated the 18th 
of September, 1779, signed by Per^ine Bertie ; reciting various sums, 
borrowed by Lord Abingdon from Powell upon bond, viz. a bond, 
dated the 6th of December, 1777, for the payment of 2100/. 
[* 107] with a * penalty of 4200/. and another bond dated the 31st 
of July, 1778, for 525/. with a penalty of 1050/., and far- 
ther reciting the indenture of 1775, Peregrine Bertie, acknowledging 

(1) 3 Atk. 440. 

h) BuUock V. Flad^, 1 Ves. & Bea. 471. 

(a) Interest is not given beyond the penalty of the bond, except under special 
circumstances. Note (a) Machuforlh v. Thoma9y 5 V. 331; notes (c) and (c) 
Cnuxt V. ifiifi<er, 1 V. 157. 
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that in consideration of Powell's lending those several sums to Lord 
Abingdon he Peregrine Bertie promised to see Powell paid, therefore 
declared, that the said sums of 12,000Z. and 80002. stock, and the 
interest, secured to him, should be vested in Palmer and Powell, their 
executors, &c. upon trust to pay the said sums of 21002. and 525/. 
due to Powell, and interest, and as to the residue for Peregrine 
Bertie. 

The Report farther stated other bonds of Lord Abingdon and Per- 
egrine Bertie jointly, the latter being a surety ; and that by indent- 
ures, dated the l8Ui of February, 1783, between Peregrine Bertie 
and Clowes, reciting the deed of 1775, that Per^rine Bertie was in- 
debted to several persons by bond, according to a list set fojrth, and 
that Clowes agreed to lend him the sum of 15002, upon bond with 
5 per cent, of even date with this deed (which sum was accordingly 
paid to him on that day) on his agreeing to secure that sum, and al- 
so the debts, contained in the list, Peregrine Bertie accordingly as- 
signed the said' sums of 12,0002. and 80002. stock, and the interest, 
upon trust to discharge the several sums, due upon those bonds ; with 
a covenant, that he had not incumbered except the sums of 21002. 
and 5252. 

An exception was taken to the Master's Report : viz. that, though 
it appeared by the Schedule to the Report, that the interest due on 
two bonds and other securities from Willoughby, late Earl of Abing- 
don, and the late Peregrine Bertie to the Defendants Radcliffe and 
Clowes, personal representatives of George Powell, for payment of 
the principal sums of 21002. and 15002. calculated to the 
date of the Report, considerably exceeded the * amount of [* 108] 
the penalties, yet the Master had not allowed any greater 
sum than the penalties of such bonds ; whereas he ought to have al- 
lowed interest to the date of the Report. 

Mr. Hart and Mr. Aingty in support of the Exception, contended, 
that this case was not within the general rule against carrying inter- 
est beyond the penalty of a bond ; the creditor having a distinct col- 
lateral security, by the assignment of 1779 of a charge on land, in 
the nature of a mortgage ; his right under which to recover all the 
interest due cannot be prejudiced by the bond. 

Mr. Richards and Mr. Edwards^ Mr. Leach and Mr. Raithhy^ 
Sir Samuel RomiUy and Mr. Healdy for different parties, sustaining 
Che Master's Report. 

The general rule, that interest shall not go beyond the penalty, is 
now clearly established by White v. Sealy (1), Tew v. Lord Win- 
terton (2), and other cases (3) ; and the Master has properly adher- 
ed to that rule : the bond being the principal and primary security : 
the deed of assignment merely secondary and collateral: the former 
therefore determining the nature and extent of the contract and the 



s 



Doag. 49. 
,^y 3 Bro. C. C. 489 ; antt^ vol. i. 451, and the note, 452. 
(3) See, anit^ Maekuwrih v. Thomas^ vol. v. 329 ; Clarke v. Seton^ vi. 411, and 
the notes. 
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remedy. The principle applies equally to debts, originally created 
by the joint bonds of Lord Abingdon and Peregrine Bertie, the lat- 
ter as surety, and to bonds of Lord Abingdon alone, afterwards far- 
ther collaterally secured by his brother ; and the bond for 1500/., 
though given on the same day as the date of the deed, falls within 

the same rule : being recited in the deed, the bond must 
[* 109] * be considered as previously executed. The deed being 

merely a subsequent, collateral, security for debts, pre- 
viously constituted by bonds, not a new contract for payment of inter- 
est in any different mode, cannot enlarge the debt ; or in any way 
affect the original rights. 

March 6ihf 1810. The Master or the Rolls [Sir William 
Grant]. — ^In this case the creditor has two securities : one by bond ; 
the other by mortgage. If he sues upon the former, he cannot have 
interest beyond the penalty : biit the mortgage is to secure payment, 
not of the bond, but of the sum, for which the bond was given, to- 
gether with all interest that may grow due thereon. The same sum 
therefore i9 differently secured by different instruments ; by a penaU 
ty, and by a specific lien. The creditor may resort to either ; and, 
if he resorts to the mortgage, the penalty is out of the question. 
The mortgage is not for that. The penalty is not alluded to or 
mentioned in the mortgage. If i^ creditor by mortgage afterwards 
took a bond, it is admitted, that he might recover upon the mortgage 
interest beyond the penalty of the bond ; and there is no reason, 
why the effect should be different, if to-day a mortgage is made to 
secure a sum, for which a bond was given the day before. The 
distinction of Peregrine Bertie being a surety does not appear upon 
the latter instrument ; and, besides, the obligation of a surety may 
be more extensive than that of the principal; as, if a mortgage is 
given by a surety to secure a debt by bond, the creditor may make 
the mortgage as available, as if it had been given by the principal 
debtor. I think, therefore, the Exception ought to be allowed. 



1. That, at law, interest upon a bond is never allowed beyond the penalty of 
the bond ; and that, in most cases, though with some exceptions, the same rule is 
observed in equity when a bond is the single security: see. ante note 3 to £r 
parte Miila^ 2 V. 295. The. reason why a court of equity will not (unless in the 
excepted cases before referred to) carry the debt beyond the penalty of a bond, 
when the obligee is plaintiff!, is, because he has chosen his own security, and has 
made himself judge what recompense he shall have in case the debtor is in de- 
fault, and he has no right to expect that his security should be enlarged or better- 
ed for him ; but, when he is defendant, the maxim, that he who seeks equity must 
do eauity, may be urged against the obligor, coming as plaintiff: •Anonymous ease^ 
1 Salk. 154, and 1 Lq.* Ca. Ab. 92. Upon this ground it has been determined, 
that, if lands are extended on a statute or judgment at much less than their real 
value, and the conveyor will come into equity, to make the conveyee account ac- 
cording to the real value, he shall not be relieved without paying the conveyee 
all that is due to him for principal, interest, and costs, though the amount may ex- 
ceed the penalty of the recognisance: Htde v. JlunnaSf 1 Vem. 351. 

2. It is only upon some coUateral grounds that a surety can ever be called upon 
for more than the penalty of a bond: ffldte v. Sedy, 1 Dougl. 49; ffUde v. CM;- 
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jofi, j6 T. R. 304 : and, even against the principal obligor in a bond, conditioned 
for the purchase and settlement of lands, if the obligee has rested upon a penalty, 
he cannot have a collateral execution of the agreement by a decree for the lands : 
Bagg V. FoiUr, 1 Cha. Ca. 189. 



KINDER V. JONES (1). [•110] 

[1810. Seals beporx Easter Txum.] 
Iif JUNCTION in trespass ; where the title was disputed (a). 

The Bill, filed by trustees, tenants, in fee-simple upon trust to 
sell, prayed an Injunction, to restrain the Defendant from cutting 
down trees, until the boundary of the estate coiild be ascertained 
at law. 

Mr. Newlandy for the Plaintiif, moved for an Injunction under the 
following circumstances, stated by affidavit. 

The estate consisted of a mansion-house, park, and other grounds. 
In a lane, adjoining the park on one side and grounds, belonging to the 
estate on the other, were standing many timber trees alleged by the 
Plaintifis to be extremely ornamental to the mansion-house and park, 
and which trees were alleged by the Plaintiffs to belong to them, the 
lane being a private lane ; and belonging to the estate. But the De« 
fendant threatened to cut down those trees ; claiming to be entitled 
to them, as standing on part of the waste of a manor, of which he 
was the lord. 

The Lord Chancellor [Eldon] finding, on inquiry, that the 
Defendant had not been served with notice of this motion, said, 
that he must certainly be served with notice in such a case ; and 
expressed some doubt, whether the court had ever granted an In- 
junction in the case of trespass, where the title was disputed. 

Notice of the motion having been accordingly served on the De- 
fendant, the motion was renewed before the Master of the Rolls, 
sitting for the Lord Chancellor; and, the Defendant not appearing, 
the Injunction was granted. 

See the notes to Price v. WiUumtj 1 V. 401. 

(1) Ex BdaHone. 

(a) See, cmU, note (a) MUtheU v. Don, 6 V. 147. 
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HAYWARD V. DIMSDALE. 
[1810, June 9.] • 

Equitable jurisdiction to order a deed, forming a cloud upon a title, to be deliv- 
ered up, though void at Law (a). 

Accordingly a demurrer to a bill, to have a deed fraudulent and void, as in con- 
templation of bankruptcy, delivered up, was over-ruled.. 

The Bill, filed by the assignees under a Commission of Bankrupt- 
cy against William €ole, dated the 15th of September, 1804, stat- 
ed, that in August, 1804, the Defendant and George Hemmett 
Sturmy were under acceptances or indorsements for Cole ; who, be- 
ing then insolvent, and desirous of giving an undue preference to 
.them, executed a deed of covenant, dated the 3d of August, 1804; 
reciting, that he was seised to him and his heirs, according to the 
custom of the manor of Gold Hanger, of the hereditaments therein 
mentioned, and that he had prevailed upon Sturmy and Dimsdale 
to lend him the sum of 1500/. upon security of the same, which he 
had agreed to surrender to theii^ use by* way of mortgage, it was wit- 
nessed, that in pursuancd of the said agreement, and in considera- 
tion of 1500/., to the said William Cole paid by Sturmy and Dime- 
dale, Cole covenanted to surrender the paid copyhold premises to 
Sturmy and Dimsdale and their heirs ; accordingly subject to re- 
demption on payment of 1500/., with interest, &c. 

The Bill charged, that this deed was executed by Cole in con- 
templation of his bankruptcy, and with the view of preventing an 
equal distribution among his creditors, and is therefore fraudulent 
and void as against the Plaintiffs, that the bankrupt himself first 
proposed to execute the deed, and at that time was embarrassed in 
his circumstances, and knew, that he must shortly become a bank- 
rupt, that no such sum as 1500Z. had been in fact advanced by Stur- 
my and the Defendant, but that they had accepted or indorsed bills 
and notes for the bankrupt, and it being uncertain, to what 
[* 1 12] extent they might become * liable thereby, and the pres- 
sure of the circumstances rendering it impossible to delay 
the execution of the security, it was agreed, that the sum of 1500/. 
should be inserted ; as being fully sufficient to answer the purpose of 
their indemnity ; that between the execution of the indenture and 
the act of bankruptcy a very short interval had elapsed ; and that 
the deed is in the possession of the Defendant. > 

The prayer of the Bill was, that it may be declared, that the deed 
was executed in contemplation of bankruptcy ; with the design of 
giving an undue preference ; and is therefore fraudulent and void 
as against the Plaintiffs : and that the Defendant and Sturmy are 
not entitled to set it up ; and that the Defendant may be decreed 
to give it up to be cancelled. 

(a) Whether a Court of Equity will interfere to order a cancellation or delivery 
up of instruments, where the illegality appears on their face, so that thoir nullity 
can admit of no doubt, see, aifUty note (a) Brandey v. itoUand, 7 V. 22. 
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To this Bill the Defendant put in a general demnrrer for want of 
equity. 

Mr. Parker J in support of the demurrer : Mr. WethereUy for the 
Plaintiff. 

1810, June 9. The Lord Chancellor [Eldon] declared his 
opinion, that there is a jurisdiction in this Court to order a deed, 
forming a cloud upon the title, to be delivered up ; though that 
deed is void at law ; observing, that both Lord Thurlow and Lord 
Loughborough had held the contrary (1). 

The Demurrer was accordingly over-ruled. 

See note 1 to CkfUnan v. iSSorreS, 1 V. 5a 



WELLS V. POWELL. [•113] 

[1810, June 9.] 

CoNSTRUcTioir of .the General Order (23d January, 17d4^ 

Defendant, after Exceptions allowed, not hay in§^ previously come under tenns, is 
entitled of course to one Order for time : the General Order no^ attaching be- 
fore the second application for time to answer an amended Bill, or after Excep- 
tions allowed. 

A MOTION was made by the Plaintiff, that an Order obtained by 
the Defendant, for six weeks' time to put in his farther answer on 
the ground, that he has had no Order for time, may be discharged ; 
and that he may have a month from the 9th of May last, the date 
of that Order* 

The Bill was filed in Trinity Term 1809 for an Injunction and Ac- 
count An appearance was entered as of that Term. In Michaelmas 
Term the Defendant obtained the usual Order in a country cause 
for six weeks' time to answer. Upon the expiration of that time he 
was taken under an attachment; and, being in contempt, he put in 
an Answer ; to which exceptions were taken ; and the Master by 
his Report, dated the 16th of April last, declared the Answer insuf- 
ficient The Defendant, being then called upon for a farther 
Answer, on the 9th of May again obtained the usual Order, as be- 
fore, for six weeks. 

Mr. . Thcmson, in support of the Motion, contended, that in no 
case after exceptions allowed is Defendant entitled to an Order for 
time ; but he must come under the terms, imposed by Lord Ross- 

(1) Colman v. Sarrd, ante, vol i. 50; 3 Bro. C. C. 12. See Fhmeo v. Bottmi, 
iiu 368, and the note, 371. 
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lyn's General Order ^1) on a Defendant, making^.a4hird application 
for time ; citing Poriier v. De la Cour (2). 

The Lord Chancellor [Eldon]. — My opinion corres- 
[*114] ponds * precisely with the rule as there stated. If the 
Defendant had come under terms in the first proceeding, 
that is, before exceptions allowed, or amendment, then he could 
not obtain a farther Order : but in this instance, «s in another^ very 
lately, exceptions were taken to the Answer, after one Order for 
time ; and the Defendant not havingjoome under terms, the excep- 
tions were allowed. The General Order does not hit that case. 
According to the old practice, which certainly required correction, 
upon amendment, or exceptions allowed, after a second or third Or- 
der for time, the Defendant began again ; taking the same time, as 
if no Answer had been put in. The effect of the General Order, 
as I understand it, is, with regard to that case, not to cut down the 
first Order, to which he was entitled under the old practice, but to 
attach upon the second Order. He is therefore to have six weeks 
again ; and is not to come under terms before the second Order ; 
which in the first instance was not required before the third ; but, 
if the Defendant has come under terms before the second Order, 
the Court holds him to those terms. The old rule went to this ab- 
surd extent : that the Defendant, having had three Orders for time, 
might put in an insufficient answer ; and after Exceptions allowed 
might again have three Orders. It is obvious, that, until he 
was got into that state, that he could be laid hold of, namely, after 
an insufficient Answer upon the third Order, he might baflUe the 
Plaintiff. All, that was actually done by that Order, is, that, the 
Court by the rule, applying to the different cases, mentioned in the 
Order, puts the Defendant under terms, which he cannot get rid of : 
but the utmost extent of the rule is, that a defendant, demanding a 
third Order for time, is put under those terms ; and with regard to 
a new proceeding, after he has answered, he is put under the same 
terms upon a second application, which the first branch of the rule 
imposes upon the third. 

Mr. Healdj for the Defendant, applying for the Costs, the Lord 
Chancellor gave them ; observing, that he had very lately made the 
same Order with Costs. 

See the note to the AtiMi^mous case, 2 V. 270. 

(1) General Order, 23cl January, 1794 ; 4 Bro. C. C. 544 ; Ord. Chan, edition by 
Mr. Beames, 455. 

(2) AnU, vol. viii. 601. See also as to that General Order, (which arose from 
the case, vol. ii. 270,) Oregor v. Lord Arundd, Plowdtn v. Lord Afundd, vi. 144 ; 
viiL 87 ; Sjrniar v. Bryan, ix. 231. 
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KING, Ex parte. 
[1810, Jure 9.] 

EquiTABLB right of partneTB, subject to the joint debts; depending upon the result 
of the account between them (a). 

Therefore under a ioint Commission of Bankruptcy the separate estate of one has 
a lien on the other's share of a surplus of the joint estate in respect of a debt, 
proved under Bills, drawn in the name of the firm for a separate debt ; and may 
come in with the other separate creditors for the deficiency. 

A JOINT Commission of Bankruptcy issued against Joseph King 
and his brother ; under which the amount of three Bills of Exchange; 
drawn by Joseph King> in the name of the firm, for his separate debt, 
had been proved. 

The Petition, presented by the separate creditors of the other 
bankrupt) claimed a lien in respect of that proof upon Joseph's share 
of the surplus of the joint estate. 

Mr. Cooke y in support of the Petition, contended, that the right 
of a partner is only to the result of an account between them res- 
pectively, after satisfaction of the joint debts (1) ; that this was de^ 
termined in the case of a separate Commission against one 
partner ; and there * can be no distinction, where there [* 1 16] 
is a joint Commission, nor between the case of embezzle- 
ment. Gobs v. Xhifresnoy (2), and a charge thus improperly thrown 
upon the joint fund by one partner on his separate account. 

Sir Samuel RomiUy, for the separate creditors of Joseph King, 
observing, that, if separate Commissions had been taken out, the 
Assignees under each would have been tenants in common of the 
surplus, insisted, that there was no lien in respect of a debt from one 
partner to the other ; suggesting also an objection, that the propor-* 
tion of capital had not been j^ought in according to the stipula-^ 
tion. 

The Lord Chancellor [Eldon]. — I do not recollect any case, in 
which this lien has been established by decision : but I think, it ought 
to prevail ; and, if the surplus of the joint estate should not be suffi- 
cient to pay all that is due from one partner to the other, he ought 
to come in with the other separate creditors of the other. The sur- 
plus must be divided between them according to their equitable 
rights. The separate creditors of the one can have nothing, but 
what he co\ild have ; and the separate estate of Joseph King consists 
of that part of the partnership effects, which shall remain, after the 
demands of his partner upon the partnership are satisfied. It does 
not follow, that the right of one partner in respect of these bills may 
not be met by other circumstances: as if he had not brought in 

(a) See ante, note (b) Hanketf v. GarraU, 1 V. 239 ; note (h) Taylor v. IHdds, 4 
V ^)96L 

(1) AnU, Tavfar v. Fidd, vol. iv. 396; xv. 559, note ; Hankey v. GwrraU, ii. 236, 
and the note, sS9; see also 3 Bro. C. C. 457. 

(2) Davies, 371 ; 1 Cookers Bank. Law, 538 ; 8th edit 522. 
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his proportion of capital, as is now suggested. I shaU make the Or- 
der therefore ; unless some inquiry upon that head is desired. 

[* 117] ^ The Inquiry not being pressed^ an Order was made 
accordingly. 

1. This case is also reported in 1 Rose, 212. 

2. That, where a commission of bankrupt issues against one or more of sev- 
eral partners, the distribution of the joint proper^ must be made with reference 
to tiie rights of the partners, as between themselves, and that the claims of the 
several classes of creditors are disposed of through the operation of administering 
the equities as between the partners, see, anie^ note 3 to Hamht^ v. GamU^ 1 \. 
236; and note 5 to L^fdar v. DoUand, 1 V. 431. 



BANGLEY, Ex parte. 
[1810, Juke 14, 15.] 

Baiikritft's Certificate, signed by the Commissioners, stayed by the Lord Chancel- 
lor under circumstances, appearing upon the examination ; particularly the in- 
consistency of the statement, that he had no written documents except a book 
produced, appearing to have been compiled from other written documents. 

Whether Bainkrupt's ^rtificate 6an be sent back to the Commissioners, to be re- 
viewed upon the point, whether a full discovery has been made, Qtkm. 

Duties of Commissioners of Bankruptcy, particularly with reference to the Certifi- 
cate ; having also in a sense an independent jumcial character, [p. 118.] 

The Petition prayed, that the certificate of a bankrupt, which 
having been signed by the Commissioners, lay before the Lord Chan- 
cellor for his allowance, might be stayed ; alleging several circum- 
stances, as evidence, that he had not made a full discovery : partic- 
ularly payments, stated in his examination to persons, who could 
not be found ; and the production of a book, which he swore was 
the only book he had. • 

Mr. Harty and Mr. Montague^ in support of the Petition. 

Sir Samuel RomiUy and Mr. WiboUy for the bankrupt, observed 
upon the effect of too strictly requiring the production of regular 
books, and the severity of the bankrupt law of Ireland, making the 
certificate depend upon it ; considering the number of iUiterate per- 
sons, engaged in trade : publicans, for instance, induced to trade by 

having a ready credit with a brewer. 
[*118] *The Lord Chancellor [Eldon]. — By the bankrupt 
laws the Commissioners are charged with solemn and im- 
portant duties ; and have also, I agree, in a sense, an independent 
judicial character operating sometimes to the prejudice, sometimes in 
favor of the bankrupt. The Statute (1), leaving to the creditors (2) 

(1) Stat 5 Geo. II. c. 30, s. 10. 

(2) By Stat. 49 Geo. III. c. 121, s. 18,. the proportion of creditors, for 201. or 
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to determine for tbemselves, without say control, whether they wilt 
give their consent to Che certificate, requires absolutely,' that, before 
the person, holding the Great Seal, or those, to whom he may dele- 
gate that authority, can enter into any discussion upon the subject, 
the certificate^of the Commissioners must be laid before him ; stating 
judicially under the. sanction of their oath, that the bankrupt has 
made a full discovery of his estate and effects; and in all things 
conformed himself according to the directions of the Act ; and that 
there does not appear to them any. reason to doubt of the tr\ith of 
such discovery ; or that it is a full discovery. In my own time ap- 
plications have been made to parliament to renew the provisions of 
an Act, that formerly existed ; vesting in the Lord Chancellor the 
power to give the bankrupt bis certificate ; where the creditors re- 
fused their consent: but upon great and repeated consideration the 
conclusion was, that such a discretion should not be entrusted to the 
Great Seal. The circumstances of this case demonstrate the infi- 
nite difficulty of coming to a conclusion, satisfactory to my own 
mind, and just towards the creditors and the bankrupt, without the 
opportunity of an examination viva voce ; finding itimpos- 
siWe upon the contents * of these documents, the ex^min- [* 119} 
ation and this book, to believe, that, according to this cer- ^ # 

tificate, a full .discovery has been made : nor have I the ' nieunis of 
helping myself ; as I doubt, whether it is quite correct to require the 
Commissioners to review their certificate as to that part, which re- 
lates to the poirit,. whether the discovery is full or not. If I have 
not the oieans of sending it back, and the bankrupt has a right to 
the benefit of this, as a proceeding so far towards his certificate, 
neither have I the means of determining, how the difficulties, which 
have made a strong impression on my mind, were solved by the Com- 
missioners. Judging, as I, must, of the credibility of what issworn^ 
upon this, as a question of fact, before b^ jury, whether it is possible 
to believe this man, swearing, that he has n% other written docu- 
ments, than' the book, which h^ produces, proving by its contents, 
if not a false document, that it must have been compiled^ not from 
memory, or daily entries, but from other written documents, my 
conclusion is rather, that I have no more reason to believe, than to 
doubt, that he has made a full discovery. 

-— — / 

1. Ai to the extent to which commissioners of bankrupt have an independent 
judicial character, see, dnU, the note to Expnrie King, 11 V, 417; and the note 
to TflVW* cajw!, 8 V. 328. ^ 

2. That the court is always humanely cautious not to ddm^ a baukrupt^a certifi- 
cate on questionable grounds, see the note to £x parte £fea/Ji,6 V. 613; and, 
though the legislature has left it to the discretion of the creditors, whether iliey 
will, or will not, sign their debtor's certificate i^Ex parte Cridland, 3 Ves. & Beat 

103), yet, when they have done this, the commissioners have no duty but to §ee 

■ — - — . ■ ■ ■ — w— ■ ■ 

more, required to h\gn Uie certificate, is reduced from four to three fiUhs in num- 
ber and value. By Statute 6 Geo. IV. the former amount is restored until after six 
calendaf months from the last examination : from that period three fifths in number 
and value or nine tentlis in number are sufiicient ; and some farther regulations 
are made as to the Certificate. 

VOL. xvri. .6 
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that the banknipt has conformed to the statute ; and^ then, neither can they refuse 
to sign, nor .the Lord Chancellor to allow, the certificate on the ground of the 
bankrupt's misconduct, antecedently to the issuing of the commission : £r parte 
Gardneir, 1 Ves. &. Beat 47 ; Ex parte Joseph, 18 Yes. 342. But, before a certifi- 
cate is allowed, any of the creditors of the bankrupt znay be heard before the 
Lord Chancellor: see the 122d section of the statute of 6 (xeo. IV^ c 16, which 
section also declares what signature by creditors shall be requisite, before the 
commissioners can certify to the Lord Chancellor ; and the 124th section of the 
saia act prescribes i^e mode in which the signature of creditors muist be proved. 



BERNEY V. HARVEY. 

[1810, Mat 22, 28; June 25, 26.] 

To K Bill for tithes, even by a lay impropriator, prescription in non dedmandoj or 
presumption from mere retainer, without color of title, is no defence ) and will 
not be sent to law. 

The Plaintiff claimed under the Will of his grandfather John 
Berney, who died in October 1800 ; as being entitled in fee-simple 
to the rectory or parsonage impropriate of the parish of Fundenhall 
in the cQOnty of Norfolk, and the advowson of the vicarage of Fun- 
denhall; and, as such impropriator, to all the tithes of corn atid grain 
and other great and small tithes whatsoever, arising, &c. 
[* 1 20] * within the said rectory and parish, &c. and prayed accord- 
ingly an account against occupiers of lands within the said 
rectory and parish since October 1800. 

• The Defendants, the occupiers, by their answer, as to part of the 
lands, occupied by them, called Woodland, denied the title of the 
Plaintiff as such impropriator, to tithes, or any satisfaction in lieu of 
them ; alleging, that no tithes have beeh paid for those lands within 
the memory of any person ; and that the Defendant Wilson, who is 
the owner of the said lands, claims to be, and is, entitled to the 
tithes thereof: and insisting, that, before this suit can be supported, 
the Plaintiff ought to proceed to establish his title at law to the 
tithes. 

As to the other lands the Defendants set up an agreement for a 
composition; insisting, that such composition is still binding: the 
notice for determining it not being regular. 

The Defendant Wilson stated, that he was seised in fee of the 
lands, called Woodland, consisting of 126 acres; all of which he 
believes were formerly woodland, and part is still covered with wood ; 
but other parts were many years ago converted into arable and pas- 
ture. He farther stated, that he was informed and believes, that the 
rectory of Fundenhall formerly belonged to the nunnery of Flexton ; ' 
and upon the dissolution of that monastery the rectory came to King 
Henry VIII. ; who in the year 1536 granted it to Richard Stephens 
and George Buck : and it has ever since continued in lay hands as a 
lay fee ; and no instance can be shown of the tithes upon said one 
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hundred and twenty-six acres having been rendered or taken, or any 
satisfaction for them made to the rector or his lessees, or 
•agents: but the same have for a great length of time [* 121] 
back, and much more than sixty years before the death of 
John Berney, and longer thfin any living evidence will reach, been 
retained by the occupiers of the said lands for the time being ; who 
have nevertheless usually rendered to the rector, his lessees, &c. the 
tithes of the other lands ; or made him satisfaction for 4he same. 
The Defendant insisted, that under such circumstances it must be 
presumed, that the Defendant is seised of the said tithes ; and that 
the tithes of the said rectory having in manner aforesaid nearly three 
hundred years ago become a lay fee, the title to such tithes is a 
mere question at Law ; and tlie* Plaintiff ought to proceed to estab- 
lish his title at Law, before he is entitled to file any Bill in respect 
thereof. 

A settlement, produced in evidence, contained the following des- 
cription of the premises : " And also all that the rectory, and per- • 
sonage impropriate of Fundenhall, with its rights, members, and 
appurtenances, in the said county of Norfolk, and also all the glebe 
land, tithes, obventions, oblations, emoluments, profits, tenements, 
and hereditaments, parcel of the said rectory, or to the same in any 
wise belonging or appertaining, or therewith used, occupied, or en- 
joyed, accepted, reputed, or taken, as part, parcel, or member, 
thereof; and all advowsons and free dispositions of advowsons 
thereof and of the vicarage to the same belonging in Fundenhall 
aforesaid, in the said county of Norfolk." 

By a lease, dated the 20tii of June, 1709, Thomas Bcrney, impro- 
priator of the impropriation of Fundenhall in the said county of Nor- 
folk. &c., demised all the housies, out-houses, barns, stables, yards, 
gardens, and grounds of him, the said Thomas Berney, 
situate, lying, and being *in Fundenhall aforesaid, be- [* 122] 
longii^g to him as impropriator of the impropriation of Fun- 
denhall aforesaid, and also all the glebe lands, belonging to the said 
impropriation, and also all the tithes, both small and great, of what 
nature or kind soever, yearly Arising, renewing and growing due, 
within the precincts" of the said Town of Fundenhall aforesaid, unto 
him, the said Thomas Berney, as impropriator of the said impropria- 
tion. Other leases, in 1698 and 1699, with the saine description, 
were produced. 

Mr. Hart and Mr. HeaU, for the Plaintiff.— The Plaintiff 
is entitled to a Decree for tithes in kind against tde occupiers. 
They admit their occupation of these one hundred and twenty- 
six acres, called Woodland ; and that they have paid no 
tithes ; not setting up any defence, either a ModuSy or titte to the 
tithes themselves ; but merely prescribing in nan decmando^ that 
these lands are exempt from tithes ; alleging, that no tithes have been 
paid for the same within the memory of any person ; and that Wil- 
son, the owner of the land, claims to be, and is, entitled to the 
tithes : but of the nature of his title they are ignorant ; apd they in- 
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sist, that the Plaintiff ought to establish his title at Law. Wilson, 
who was made a party by amendment, does not set up any title to 
the tithes in a way, which this Court can notice. His answer 
amounts to no more than that no tithes have been taken for more 
than sixty years ; but the tithes were retained by the occupiers ; pay- 
ing tithes for other lands. 

This being a defence merely in non dtcimando, the Plaintiff, whose 
title, as lay-impropriator, is admitted, has a right to a Decree. The 
distinction is, that, where the Defendant insists upon a title 
[* 123] in himself, by * ecclesiastical letting, or otherwise, an issue 
is directed ; but where he requires the Court to presume 
against the right from the non-payment, a Decree for tithes is made. 
This is no assertion of title ; but a mere allegation of retainer of 
the tithes ; from which, it is contended, a conveyance ought to be 
presumed ; but the case of Nagle v. Edwards (1), followed by Lord 
Petre v. Bhncowe (2), has settled, that a presumption cannot be so 
raised against the ecclesiastical right, even in a lay-impropriator. 
The case of The Aldermen and Burgesses of Bury St. Edmunds v. 
Evans (3), is a leading authority to the same effect ;- that, whenever 
the defence rests solely on length of time, without any exercise of 
oyirnership, the mere retainer of the tithes is not sufficient. The de- 
fence in that case, that a 1^1 discharge was to be oresumed, is in 
substance the same as in this the presumption, that the Defendant is 
seised of the tithes : the effect of both being a plea of prescription 
in non decimando. 

Lord Loughborough in the case of JRosc v. Calland (.4), throwing 
some imputation upon those decisions of the Court of Exchequer, in 
the case of a purchaser, does not go the length of deciding against 
them ; or intimate, that they do not form the rule as between the im- 
propriate rector and the occupier ; and your Lordship in a subsequent 
case threw out an opinion, that the retainer of tithes by the owner 
of the estate might be accompanied by such circumstances, that, ad- 
mitting the rule to be according to Nagle v. Edwards upon the sim- 
ple fact of retainer, that species of possession of the tithes in the 
hands of the owner for a long period, might be so coniirm- 
[* 1 24J ed by concomitant circumstances, as, though Jiot ♦amount- 
ing to evidence of title against the rector, to raise a pre- 
sumption of a grant of the tithes ; though it may not be possible to 
trace at this period, how they were severed. 

This case however has no circunistance beyond the simple fact of 
withholding the tithes for raising such a presumption ; and there is 
something like evidence, by which that may be accounted for ; op- 
posing the inference, that there ever was in fact any conveyance of 
the tithes. The Answer admits, that these one hundred and twenty- 
six acres, called Woodland, and which by an ancient map and plan 

(1)3 Anstr. 702 ; 4 Gwil. 1442. 

(2) 3 Anstr. 945 ; 4 Gwil. 1484. 

(3) Com. 643; 2 Gwil. 757. 

(4) Jinte, vol. v. 186 ; HeaihcoU v. ^mdridge, 1 Madd. 236. 
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appear to have been wood-land/even within a moderate period, are 
the only lands, that have not paid tithes. When they were convert- 
ed into arable does not appear : but that they were, and are still 
called, Woodland, is a strong circumstance. All the ancient deeds 
convey the rectory, without any ground for implication, that the own- 
ers did not deal with the whole rectory as their own. The descrip- 
tion is sufficiently large to take in the whole tithes of the parish from 
1670. 

The case of Strutt v. Baker (1) is of a very different description 
from that of an occupier, setting up a mere retainer by way of plea 
in non decimando. There was actual occupation, under various 
deeds ; and the rectory was sold, as entitled only to one third of the 
tithes ; with reference to which the lands were described as thirtieth- 
able land. That was a case therefore, not of presumption, but posi- 
tive title asserted. The case of Scott v. Airey (2), from a mss. note 
of Lord Redesdale, is also the case of a Defendant setting up a title 
himself ; and the Bill was dismissed on that ground ; and 
^Fanshaw v. Rotheram (3) is another instance. Those [* 125] 
cases have no application eitheF to this or Rose v. 
Cqlland, 

Sir Samuel Romilly and Mr. Belly for the Defendants. — The 
short question is, whether in the case of a lay-impropriator, the rec- 
tory, and all belonging to it, having been for centuries in the hands 
of laymen, capable of alienation as any other property, such a Bill 
as this can be maintained without first establishing the title to these 
tithes at law. The answer, stating a grant of this rectory by King 
Henry VIII. alleges, that there is no instance of any payment of 
tithes for these lands, as for any other lands ; that it is to be presumed 
therefore that the Defendant is seised of, or well entitled to, the 
tithes. Setting aside the effect of the authorities, which are only 
those, that have been mentioned, upon principle there is little diffi- 
culty. Though no presumption can arise against the Church, who 
are incapable of alienation, when once the property has come to lay 
hands, capable of alienation as any other property, there is no reason 
against raising the presumption from long possession, as in any other 
case. There is no authority upon the question now before the 
Court. In The Aldermen and Burgesses of Bury St, Edmunds v. 
Evans (4), the Defendant insisted, not upon this defence, the pre- 
sumption from long possession in lay hands, but upon a prescription 
aVi non decimando ; which it was held, would not prevail against .a 
lay, any more than against an ecclesiastical, rector ; as it must have 
had its origin at a time, when the church was incapable of alienat- 
ing. ' In the course of the learned and elaborate judgment upon that 
case this question upon the presumption of alienation after 
the time, when the * rectory passed to laymen, was not [* 126] 

( 1 ) JhUe, vol. ii. 625 ; 4 Gwil. 1430. 
(2)3GwiL 1174 ' 

(3)3Gwy. 1177. 
(4) Com. 673; 2 Gwil. 757. 
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considered. Upon what peculiar ground is length of time, which 
gives protection to all other property, to inake the title to this, 
though in the hands of laymen, weaker, by increasing the difficulty 
of proving the instrument ? The leases produced, speaking of the 
tithes within the town, not within tlie rectory, afford a strong pre- 
sumption, that the rector did not consider himself entitled to all those 
tithes. This is, not the common case of retainer, but actual per- 
nancy ; a composition with the tithe-owner for the tithe, not of the 
whole, but of a particular part of the land ; reservmg the other 
tithes : a case never yet distinctly determined : the rector treating 
with the person, in possession of the estate, for the tithe -, actually 
paying for part, and not paying, but retaining, the rest : a case very 
important ; and most proper for the consideration of a Jury ; to as- 
certain under what circumstances the payment of part was received, 
and the tenant permitted to retain the rest without account or 
satisfaction. 

Mr. Harfs Reply was stopped by the Court. 

The Lord Chancellor [Eldon]. — I argued the case of Scott v. 
Airey for the Defendant ; who did not set up a prescription in non 
decimando ; but asserted a positive title ; showing, not merely non- 
payment, but that those tithes had been the subject of conveyances, 
leases, wills ; and had been always treated as their own property as 
much as the land. Against the objection I urged, that a portion of 
the tithes might have belonged to some religious house ; and, having 
got to the Crown, might have been granted to those from whom he 
claimed. The Court took this distinction : that, if we had noth- 
ing to show but the mere retainer of the tithes, not an aciual grant, 
or pernancy, or that we had, in our title-deeds, treated 
[• 127] the property *as belonging to us, the mere retainer would 
not raise the presumption against any one ; not against a 
spiritual rector; nor upon Fanshaw v. Roiheram (1) against a lay- 
rector. That was the case of a lay-impropriator ; the I>efendant 
was a person, not prescribing in non decimando, but claiming title 
to the tithes in pernancy ; and the doctrine of the Court in that 
case also was, that a mere retainer, unexplained by any deed, or in- 
strument, asserting title, not merely to retain, but to enjoy, is not a 
defence against a spiritual person or a lay-impropriator. If on the 
other hand, it appeared in the case of a lay-impropriation, that the 
Defendant had lands which never paid tithes, and had made them 
the subject of lease, or conveyance, under color of title, coupling the 
fact of retainer and the color of title, they considered that a suffi- 
cient ground for sending it to law : but if no more was alleged than 
a mere case of retainer, and prescription in non decimando, they 
would qot send that to law. 

This doctrine therefore hns been settled a great length of time ; 
and admitting, that it was brought considerably into question by Lord 



(1) 3Gwil. 1177. 
VOL. XVII. 6* 
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Lioughborbu^ in Rose v. CaUand (1), if it has been the prevailing 
notion in Westminster Hall; and constantly acted upon in the Court 
of Exchequer, I think, I should act very rashly in departing from it. 
If it can be set aside, that will take place with much more propriety 
in the House of Lords than in this Court. There was a decision of 
the Court of Exchequer in the year 1727 against that doctrine ;. and 
both Lord Talbot and Lord Hardwicke struggled against it, but in- 
effectually. 

I cannot agree to the distinction of compounding for part, 
and not paying for another part Can that be more * strong [* 128] 
than actually paying tithes for one part, and not for 
another. I will look at the abstract of the leases ; to see, whether 
this is part of the rectory, or not, according to the point, that has . 
been made by Mr. Bell ; but, if I find nothing in that, I do not 
think, that I ought now to disturb this doctrine, which has prevailed 
so long ; whatever I might originally have thought of it. 

1810. June 26th. The Lord Chancellor [Eldon], having seen 
the abstract, expressed his opinion against the Defendants upon the 
point reserved, as too nice a criticism. The account was therefoire * 
decreed, according to the prayer of the Bill, from October, 1800, 
with costs. 

See, aaUy the notes to the Canons of ^. PauTs ▼. CriduU, 2 V. 563; note 1 to 
SirtUt V. Baker, i V.t625 ; note ] to Base v. CaUand, 5 V. 186 ; and the notes to 
(y Connor v. Cook^ 6 V. 665, with the farther references there given. 



EARL COWPER v. BAKER. 
[1810, June 27.] 

Iif JUNCTION against Trespass upon irremediable mischief, in nature of Waste, on 
a Bill by the Lord of a Manor and his lessees aeainst taking stones, having a 
peculiar value, found at the bottom of the sea wit£in the limits of the Manor {ay 

The Bill, filed by Lord Cowper, as lord of the manor of Swa- 
cHflfe, and his lessees, stated the title of Lord Cowper under a settle- 
ment in 1805, as tenant for life, without impeachment of waste ; 
subject to a trust term ; with power of leasing ; that the manor ex- 
tends along the sea side, and into the sea ; as far as a buoy as big as 
a barrel can be seen ; and that certain stones or argillaceous pro- 
ductions, called noddles of clay, are necessary materials for making 



(1) ^nie, vol. v. 186 ; see the references. 

(a) As to injunctions to poevent tiraste, see ante, note (a) Smith v. CoUyer, 8 V, 
89 ; 2 Story, Eq. Jur. § 909 to § 921 ; and particularly as to injunctions in cases of 
trespass, see oiife, notes (6) and (c) Hanson v. Gardner ^ 7 V. 305. 
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a terras or cement, invented by James Parker ; for which he had ob- 
tained a patent ; that such stones are very scarce and valuable ; and 
are produced upon, and adhere to, rocks within the limits 
[* 129] * of the manor, as well between high and low water mark 
as in the sea below low water mark ; that they are by the 
violence of the sea separated from the rocks ; and are found lying at 
the bottom of the sea, and on the shore within the limits of the 
manor. 

The Bill farther stated, that the patent will expire on the 28th of 
this month ; that the Plaintiffs Charles Pearson and his son had taken 
a lease of the manoi; for one year ; apd the Defendants Baker and 
Hill have dredged up, and otherwise collected, within the limits of 
the manor lai^e quantities of the stones ; that the lords of the manor 
from time whereof the memory of man runneth not to the contrary have 
used the right of wreck, and also the sole and exclui^ive right of making 
oyster-beds and taking oysters within the same limits. The Bill then 
suggesting pretences by the Defendants, thi^t they have taken small 
quantities of these stones from this manor, with other stones from 
other parts, and cannot distinguish them, and charging, that large 
quantities were taken from the manor, and that the Defendants 
threaten to remove them, so as to prevent the Plaintiffs the Pearsons 
from ascertaining the amount, that they will be deprived of the ben- 
efit of their agreement, and sustain irreparable damage, and that the 
Plaintiff Earl Cowper will be prevented from demising the manor at 
so high a rent as he otherwise might, prayed an account of all stones 
or x>tber argillaceous productions, collected and carried away from the 
sea or shore within the limits aforesaid since the 25th of March last, 
and an Injunction. 

Sir Samuel Romilly and Mr. Garratt, moved for the Tn- 
[* 130] junction, upon affidavits ; referring to the late cases (1), • ex- 
tending this jurisdiction to trespass, upon the ground of 
irremediable mischief in the nature of waste. 

The Lord Chancellor [Eldon] made the Order, granting the 
Injunction until Answer or farther Order. 



See the note to SmUh v. CoUyer, 8 V. 89. 



(1) Robinton v. Lord Byron, 1 Bro. C. C. 583 ; Mtehdl v. Don, atiU, vol. vi 
147, and the note ; Crodtford v. AUxondtr, Xv. 138. 
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ROGERS V. GCX)RE. 

[1810, JULT 3.] 

Pukinrirp, ander an Undertaking to speed his cauae, obtained an Order to with- 
draw his replication, and set down on Bi]l and Answer; but did not serve a 
Subpoena to hear judgment ; or appear, when the cause was called. 

The Bill was dismissed with Costs. 

Upon a second Motion to dismiss the Bill for want of prosecution 
the PiaintifT entered into a peremptory undertaking to pass publica- 
tion, and set down the cause in the next Term. He afterwards ob- 
tained an Order, as of course, to withdraw the Replication^ and 
amend the Bill. An application was made to discharge that Order; 
and it was discharged : but leave was given to the Plaintiff to set 
down the cause upon Bill and Answer. He set down the cause ac- 
cordingly ; but did not serve a subpoena, to hear judgment ; and, 
when the cause stood in the J)aper9 and was called on, he did not 
appear. 

Mr. fViUiam Agar, for the Defendant, insisted, that the under- 
takings of the Plaintiff were equivalent to serving the subpoena to 
hear judgment ; as otherwise by setting down his cause he gains 
considerable time : the Defendant therefore should have the same 
advantage by his not appearing, as if the subpcena to hear judgment 
had been regularly served. 

The Lord Chancellor [Eldon] said, that was his opinion ; and 
accordingly dismissed the Bill with costs (1). 

As to the cases in which it is a motion of course, according to the "present rule 
of practice, for a plaintiff to have leave to withdraw his replication ; and under 
what circumstances a special application is necessary ; see, anttj note 2 to Jen- 
fnnf$ V. Pearccj 1 V. 447 ; and, with respect to the general rules asto dismissal of 
a bill for want of prosecution, see the notes to the 3nonymaus cdat^ 2 V. 286. 



(1) In EUis V. Kin^y 5 Madd. 21, the Plainliff not appearing, according to his 
Solicitor^ undertaking to appear without a Subpoena to hear judgment, the Vice 
Chancellor held, that the Bill could not be dismissed for want of an affidavit of 
service of the Subposna ; and that the cause could only be struck out. 

As to the costs, see anU, Bayly v. Tht Corporation of LtomntUr, vol. i. 476, 
and the note, 477. 
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TUCKER t;. THURSTAN. 

[1810, July 4.] 

An Equity of Redemption ii within the Exception in the Annuity Act, Stat 17 

Geo. III. c. 26, s. 8. 
Mortgage in fee after a devise a revocation pro tonto only (a), [p. 134.] 

The Bill stated, that Stephen Amhurst was in May 1804 seised of 
or entitled to the equity of redemption of freehold estates in Farleigh 
and other places in the county of Kent ; which had been mortgaged 
to William Wilkins ; and being so seised he contracted with the 
Plaintiff for the sale to him of an annuity of 200/. for the lives of 
William Cruckshank and Charles Evered and the survivor at the 
price of 2000/. ; and by indentures, dated the 5th of May, 1804, 
Amhurst granted an annuity accordingly, charged upon the manors, 
messuages, farms, lands, &c. situated in the county of Kent, of or to 
which the said Stephen Amhurst was seised or entitled for any estate 
of freehold of inheritance, or of freehold only ; and a term of two 
hundred year^ was created to secure it. 

By indentures, dated the 16th of August, 1804, a similar annuity, 
secured in the same manner, was granted by Amhurst to the Plain- 
tiff. In August 1805 Amhurst conveyed the* estates, on which those 
annuities were charged, with, other est^gites to trustees in trust for his 
creditors ; and the trustees under that deed entered into a contract 
for the sale of the equity of redemption. 

The Bill, charging the purchaser with notice, prayed an account 
of what is due for the arrears of the annuities ; that the Plaintiff may 
be declared to have a lien on the estates for tlip arrears and future 
payments ; and an Injunction, restraining the trustees from selling 
the estates remaining unsold, and from parting with the purchase- 
money of those, which had been sold. 
[* 132] * The Defendants, the Trustees, pleaded the Annuity 
Act : and that no Memorial was registered. 

Mr. Hart and Mr. Bell, in support of the Plea, contended, that 
this grant was subject to the provisions of the Annuity Act (I) ; and 
"not within the exception (2) ; providing, that the Act shall not ex- 
tend to any annuity, secured upon lands of equal or greater annual 
value, whereof the grantor was seised in fee-simple or fee-tail in pos- 
session at the time of the grant. The grantor could not be consider- 
ed either in Law or Equity as seised in fee-simple or fee-tail at the 
time of the grant, within that clause ; which, regarding particularly 
the value of the interest, cannot apply to estates in mortgage, perhaps 
to their full value. As entitled to the equity of redemption his pos- 

(rt) See xinie, note (6) Brydsres.y. Chandos, 2 V. 417; note (h) KnoUys v. Jlcock, 
5 V. 648; note Harmood v. Oghnder, 8 V. 128 ; and particularly notes (&) and (r) 
Er parte llchester, 7 V. 348. 

(1) StaL 17 Geo. III. c. 26; repealed by stat 53 Geo. III. c. 14 J ; see the note, 
ante, vol. ii. 36. 

(t>) Sect. 8. 
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session was only that of tenant at will. In Lyster v. Dolland (I), 
which occurred soon after Shrapnel v. Vernon (2), it was held, that 
an equity of redemption of a term cannot be tsiken in execution : a 
point, which received much consideration lately in Scott v. Scholey (3) 
by the Court of King's Bench ; who adopted Lord Thurlow's opinion. 

Sir Samuel RomiUy J for the Plcdntiff, was stopped by the Court. . 

The Lord Chancellor [Eldon]. — My opinion is, that this is 
within the exception in the Annuity Act. This Act either justifies 
the Courts of Law in taking notice of equitable interests, or does not 
apply to equitable interests; and upon the latter hypothesis the 
grant of an annuity out of an equity of redemption is 

* not within the Act ; as a man, having merely an equity [* 133] 
of redemption has neither an estate in fee or in tail in pos- 
session ; and, strictly speaking, has no interest in contemplation of 
Law, out of which such a grant can be made. If before this Act of 
Parliament passed, a person, having not a trust estate, as contrasted 
with an equity of redemption ; (which are in many respects most ma- 
terially different) ; but an equity of redemption of an estate, mort- 
gaged in fee, had granted an annuity, that would without doubt have 
been established in a Court or Equity ; where, though not at Law, 
this interest is acknowledged ; and would before that Statute have 
been rendered liable to the annuity. Since the Act, if the Courts of 
Law are to take no notice of equitable interests, they have no con- 
cern with the question, whether this is, or is not, a good annuity : if 
they do take notice of equitable interjests, whether the interests of 
both grantor and grantee are equitable, or, the grantee's interest 
being equitable, that of the grantor is legal (as it may fre- 
quently be, for instance, where the annuity is granted out of an 
estate, of which the grantor is seised in fee in possession, but sub- 
ject to a charge by the WiH of his ancestor), then upon the case, that 
has been put, that the estate may be covered with mortgages, the 
clause as to the value cannot apply. Many cases of difficulty how- 
ever are not looked to by this Act. The value of the estate may be 
affected as much by mortgages for terms of years as by a mortgage 
in fee. The true point is, whether Courts of Law are authorized to 
look at the Statute, taking into their consideration the effect of 
equitable interests ; and, if they take notice of equitable in- 
terests of one species, why should they not of those of another ; 
subject to this qualification ; that they must be equitable in- 
terests of such a nature as this Court regards as substantially equal 
to the ownership in fee or in tail. Suppose a mortgage 

in fee after a devisee: the devisor is* still the equitable [* 134 J 

• owner ; and the devise a revocation pro tanto only (4) ; 
and many .other cases of a similar class maybe put. 



(1)3 Bro. C. C. 478 ; mde, vol. i. 431. 
(2) 2 Bro. C. C. 2r>8. 
(:j) 8 Kast, 407. 

(4) See anU^ Harmood v. OgUmder, vol. vi. 1U9; viii. 106, and the refercDces in 
the note, vi. 201. 
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The conclusion is, that either the Statute has no relation to this, 
or this is the equitable ownership in fee, protected by the last clause 
of the Act 

The Plea was over-ruled. 

1. An equity of redemption is not a mere trust, but a HUe in equity; and the 
right of redemption may be maintained against the Crown, if, by attainder or es- 
cheat, the legal estate should devolve on the Crown ; the King, it has been said, 
cannot be called on to reconvey, but an amoveas manumj only, lies in the cases d 
escheat or forfeiture : however, another remedy is now provided by the statute of 
39 and 40 Geo. III. c. 88, s. 12. The diversity between a trust, and a power of 
redemption, is this : a trust is created by contract, and mav be directed as the par- 
ties thereto please : they may provide for the execution of it as they think proper; 
and, therefore, one who comes in in the post will not be liable to the trust without 
an express provision to that effect: for they only are bound by a trust who come 
in in privity of estate (in the per^ as it is technically called), or with notice, or 
without consideration : but a power of redemption is an equitable rigl^t, inherent 
in the land, and binds all persons in the post, or otherwise : Pawktt v. Tht ^^Uor- 
nof'Geruara^ Hardr. 467, 469 ; CaUahie^s com, Lane, 39 ; fVHke^$ casej Lane 54. 

2. As to the coses in which inrolment of an annuity is unnecessary, see the con- 
cluding part of note 2 to Byne v. Fttrum, 5 V. 604^ 

3. A mortgage of a previously devised estate is a revocation of the devise only 
pro tanto : see note 4 to Brydge$ v. The Duchess of ChandoSy 2 V. 417. 



WARD V. GARNONS. 

[1810, July 4.] 

The existence and execution of a settlement by Indentures of lease and release 
presumed from circumstances: principally the existence of the Drails; the 
statement in an abstract of the title ; and the existence of the lease for a year 
of other estates, appearing to have been included in the same plan of settle- 
ment 

The production of a paper, importing to be an attested copy, may with other evi- 
dence have considerable weight, Ip. 140.] 

Bt the Decree, pronounced in this cause at the Rolls, on the 27th 
of June, 1809, the Master was directed to inquire, whether the set- 
tlement, in the Bill stated to have been made by indentures of lease 
and release of the 8ih and 9th of May, 1760, was executed. 

The Master's Report stated, that after the death of the testator, 
Richard Hill Waring, upon a search among his papers the deeds 
could not be found ; (except the lease for a year of his estates, 
which is existing :) but the produced draft was found;* 
[* 135] ** purporting to be the original draft of the indenture of 
release, dated the 9th of May, 1760 ; that an abstract was 
also produced ; containing an abstract of the indentures of lease 
and release, dated the 8th and 9th of May, 1760: the latter being 
tripartite ; and made between Richard Hill Waring, of, &c., of the 
first part, Margaret Wynne, of Leeswood, of the second part, and 
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Sir Rowland Hill and John Paterson, of Barber's Hall, of the 
third part; reciting an intended marriage between Richard Hill 
Waring and Margaret Wynne ; and declaring, that in consideration 
thereof, &c., Richard Hill Waring conveyed his estates in the 
county of Salop to the uses therein mentioned ; and Margaret 
Wynne conveyed to Sir Rowland Hill and Pa terson. various estates; 
to hold to them, their heirs and assigns, to the uses after expressed : 
namely, to the use of herself and her heirs until the marriage ; and 
afterwards to Sir Rowland Hill and Paterson for one thousand 
years ; and subject to that term, to Richard Hill Waring for life, 
without impeachment of waste; with remainder to Margaret War- 
ing in the same manner; with remainder to trustees, to preserve 
contingent remainders; remainder to trustees for five hundred 
years ; remainder to such son or sons, daughter or daughters as Mar- 
garet Waring should by Deed or Will appoint ; with remainders to 
the first and other sons in tail, and to the daughters, as tenants in 
common in tail : remainder to such persons as Margaret Waring 
should appoint by Deed or Will ; with the ultimate remainder to 
Margaret Waring, her heirs and assigns for ever, and powers of 
leasing, &c. 

The tnist of the term of one thousand years was to raise, as soon 
as conveniently might be, by mortgage 3000/. ; to be applied, first, 
to pay what was due upon a mortgage made by Richard Waring, 
the father, of part of the premises in the county of Salop, 
then vested in •Sir Rowland Hill, for securing 1850/. [* 136] 
and interest; and the residue of the said -3000/., if. any, 
to be paid to Richard Hill Waring. The trust of the term of five 
hundred years was to enable Mrs. Waring to appoint an annuity, 
not exceeding 100/. for a second hushand, and to raise 2000/. for 
the children of the intended or any future marriage. 

The Report farther stated the proof of the diflierent hand-writ- 
ings of Paterson, who, it was alleged, prepared the deed, and of 
his clerk : all the draft being written by the clerk ; except the cor- 
rections, by Paterson himself: referring to the number of skin^ ; 
and sttjiting, that two parts were engrossed ; the affidavit of one of 
the executors of Paterson, that the deponent never saw any jour- 
nals or accounts of the business, done by him, as an attorney; and 
another affidavit, stating, that John Derbyshire was a person of strict 
honor and integrity ; that the indorsement upon the abstract pro- 
duced, the two first lines, all the corrections, and the marginal notes, 
were in his hand-writing; and from the correct manner in which he 
conducted his business, as an attorney, the deponent believes, he 
would not have prepared an abstract, unless fully satisfied of the 
existence of the original deed ; and proving the hand-writings of 
Mr. Derbyshire in a case upon that abstract, and of Mr. Hayward, 
whose opinion was taken upon it. 

The Report then stated the Will of Richard Hill Waring ; 
charging his estates at Ince with the payment of some annuities ; and 
giving his real estates to his wife for life without impeachment of 
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waste ; with a power of appoikitinent in fee : and in default of ap- 
pointment to his own right heirs ; subject to the annuities ; then re- 
citing, that before his marriage with his wife she did, by certain in- 
dentures of lease and release, demise and grant all or a considerable 
part of the messuages, lands, &c., in the county of Kent to Sir 
Rowland Hill and John Paterson, their executors, &c., for 1000 
years, upon trust to raise 3000/. ; stating the trust, according to the 
abstract, to pay what was due upon the mortgage of 1850/., and the 
residue to the testator, the testator requires the trustees to raise that 
sum of 3000/., as soon as conveniently may be ; and to discharge 
the mortgage, and pay to his wife the residue; which he gave to her 
with all the rest of his personal estate, for her own use, subject to 
his debts and legacies. 

Mrs. Waring died in the life of her husband without issue. The 
sum of 3000/. was never paid : but in 1792 the testator discharged 
the mortgage of 1850/. 

The Master stated, that the abstract, found among the papers of 
the testator, was made on the application of him and his wife to Mrs. 
Roberts for a loan of 3600/. on the mortgage of the said estates, and 
upon the circumstances aforesaid the Master presumed, and upon 
such presumption found, that such deed was executed by the par- 
ties. 

To this Report an Exception vras taken ; alleging, that the Master 
ought tO' have reported, that the said settlement was not so executed ; 
as there was not produced any admissible evidence of the execution, 
or even existence, of such deeds, or either of them ; and as the Re- 
port is founded upon inadmissible evidence. 

Mr. Benyon, in support of the Exception .-^From these three 
instruments, the draft, the abstract,, and the Will, the Court 
is not justified in presuming, that this deed was exe-. 
[♦ 138] cuted. Such secondary evidence can * be admitted 
only where there is original evidence, that the deed 
once existed. The abstract of this deed is no evidence. It might 
be a copy from the draft ; and therefore more liable to objection. 
It is supported merely by the allegation, that it was made by an ac- 
curate man ; who would not have made an abstract without seeing 
the deed. As to the Will, the objection is, that the representative 
claims his money upon his assertion in his own cause, that he was 
entitled to this sum of 3000/. That can be no evidence of his title ; 
or afford any ground of presumption. This does not resemble the 
case of Warren v. Greenville (1) ; where the chaise of the attorney 
for drawing the last deed was produced. Even an, attested copy 
is no evidence 5 unless the person who made it, is existing to 
prove it. 

Sir Samuel Romilly and Mr. Danielle for the Plaintiff. — ^The 
conclusion of the Master, upon all the evidence before him, 
that such a deed was executed, is right. Upon this evidence the 

(1) 2 Str. 1129 ; see 2 Ban*. 1071. 
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verdict of a jury, that it existed, could not have been set aside ; 
though certainly your Lordship will exercise your judgment in a dif- 
ferent way from a Court of Law upon a motion for a new trial. A . 
lost deed could scarcely ever be proved, if an attested copy could 
not be received in evidence without examining the person, who had 
coitipared it with the original. It is material to consider, what, the 
deed was. Mr. Waring enjoyed this estate for many years after the 
death of his wife ; not as tenant by the courtesy ; there being no is- 
sue : he could have no title except by the settlement. The lease 
for a year of his' estate is in existence; and, with regard to her 
estate, the facts that are proved, can be accounted for only 
upon the hypothesis, that this * settlement was executed : [* 139] 
the draft, corrected in the handwriting of Paterson, the 
attorney of Mr. Waring: all the rest proved to be written by 
his clerk ; the abstract, made by Mr. Derbyshire, proved to have 
been a most accurate man : his attention upon that occasion appear- 
ing by the observations in his hand-writing : as to one instrument 
slating, that " this is only an attested copy : the original cannot be 
found ; '' and that instrument is fully stated, not merely the effect 
abstracted. There is nothing to rebut the presumption from all this 
evidence. The case of Skiptuith v. Shirley (1) is much stronger 
than this. 

Mr. Benyon, in reply. — ^The foundation of this Exception is, that 
this sort of evidence cannot be admitted. It is true, there has been 
enjoyment ; showing, that Mr. Waring was tenant for life : certainly 
not as tenant by the courtesy : that enjoyment may be consistent with 
any other settlement ; under which he would probably have had an 
estate for life : but' is no proof, that he took it under a settlement, 
creating this term ; of the existence of which there is no evidence. 
The lease for a year, that does exist, is of another estate, his estate, 
not her's* In the absence of l^gal evidence, what presumption arises, 
that her estate was settled : and this sum of 3000/. was to be raised 
upon it ? The abstract, stating as to some of the deeds, that they 
were executed by the parties, takes no notice of the execution of this 
deed. It cannot be denied, that such a deed was in contemplation : 
but that frequently is not followed by execution ; and here is no ne- 
cessary conclusion, that the abstract was taken from an ex^uted 
deed or the draft followed by a deed. In Skiptuith v. SAtV- 
ley there was legal evidence : the charges in the * attorney's [* 140] * 
book ; yet both that and the case in Strange are perhaps 
to be considered rather as cases of anomaly and exception. 

The Lord Chancellor [Eldon]. — The question I admit to be im- 
portant, whether the evidence in this case, which must be taken 
clearly to prove the'contents of the deed, if a deed ever existed, is 
also sufficient in law to prove the existence of it ; by which I mean 
also, whether the evidence is admissible as well as sufficient and ef- 
fectual. I agree, that the mere production of a paper, importing to 

(I) Jhde, vol. xi. 64 
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be an attested copy, without more, is hardly sufficient to prove any 
thing : but that such paper may with other evidence, before given, 
become itself of considerable weight, musti^Iso be admitted. I have 
here the draft of a* settlement, either executed, or intended to be ex- 
ecuted, upon the marriage of Mr. Waring and Miss Wynne: not 
only her estate, but his estate also, to be settled by the same deed. 
The circumstance, that it was intended to comprehend both estates, 
makes the fact of finding the lease for a year, though of his estate 
only, not her's, material : as that was a step at least towards an act, 
which upon the face of this instrument was intended with regard to 
his estate, if not her's. This draft, to which the hand-writing of Mr. 
Paterson, a person of great professional credit, is proved, appears to 
have been perused with great attention. There are references in 
the margin to the number of the skins ; intimating, that some parch* 
ment was at least prepared for execution, if not executed ; and there 
is a memorandum^ that two parts were engrossed ; each of sixteen 

skins. This is at least evidence, that the settlement 
[*141] was prepared. In Skipmth v. Shirley (1) there *was a 

charge for attending the execution : but if that item had 
stood only as an entry 'f attending execution," and no charge made, 
it would have been left to a Jury, that if he had attended the execu- 
tion, there would have been a charge ; and the inference therefore 
was, that he intended to attend : but that there was no execution ; 
as there .was no charge for it ; which would probably have been 
made, if due. 

Upon this evidence however, connected with the other evidence 
I have to state, the question is, whetherthis instrument and the en- 
grossment were! not at least prepared : but, assuming that, it does 
not follow, that the instrument was executed. It is therefore neces- 
sary to look at the other evidence ; and first, to observe, what would 
have been the operation of the deed, if it was actually executed. With 
regard to the estate of Mrs. Waring, subject to a term of one thous- 
and years in Sir Rowland Hill ahd Mr. Paterson, the intended hus- 
band was to be tenant for life without impeachment of waste ; with 
a similar limitation to her : with remainders to the children in tail, 
and limitations over; and many powers and provisoes with re- 
gard to that estate. The effect therefore is, that, if the deed had 
been executed, he would have been' tenant for life, subject to the 
term for raising 3000/. 

It is then proved by evidence, perfectly sufficient, that Mr. Derby- 
shire, a professional man of considerable business, on behalf of Mr. 
and Mrs. Wafing laid before the Recorder of Chester an abstract of 
■^ the title ; acting upon that occasion as the agent of persons, anx- 
ious to raise money ; who may therefore be considered as stating 
truly' what they state in a manner directly adverse to their interests. 

The firli instrument, appearing in that abstract, is dated in 
[* 142] August 1795; and the * observation of Mr. Derbyshire in 

(1) AnU, vol. xi. 64. 
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the margin U in his own hand-writing ia^ " this is only an at- 
tested copy : the original cannot be found ; " showing his anxiety 
to distinguish between originals and copies, as evidence of title ; 
and the observation is correct, with regard to this instrument, refer- 
ring to an attested copy, he gives it fully ; not merely stating what 
would be the effect of the deed. He adds <' executed by George 
and John Wynne." The argument of Mr. Benyon upon that is, that 
he distinguishes where the deed was executed, and where it was not 
executed : but the misfortune of that is, that there, is only one other 
deed out of nine, contained in this abstract, which appears to have heetx 
executed : a deed in 1757 ; upon which there is this note, << execu- 
cuted by all the parties, and properly attested." 

There is also a transcript of a recovery in 1757 ; showing the 
attention that he gave to this title ; observing, that it was not sufficient 
to comprise some wood. This deed of 1760 is then stated : the 
abstract giving that part only, that relates to her estate ; as, the pur- 
pose being to raise money on her estate, it was not necessary to 
state the rest ; and the effect of the abstract is exactly what it should 
be, if taken from the original ; stating all the limitations, and the 
trusts of the terms of one thousand years ; and five hundred years ; 
and the fact, that the marriage took effect ; that there was no issue, 
or any probability of issue : Mrs Waring being at the age of fifty- 
three ; and the question put is, whether a security can be made to 
Mrs. Roberts ; and what steps should be taken for that purpose. 

The fact, that these deeds were produced before the Master, does 
not appear : but it is not represented as the subject of doubt, that, 
with the exception of the deed of 1760, they might have 
been produced. If the title is to be taken, as it stood [* 143] 
previous to that year, it is one, by which Mrs. Waring ac- 
quired the fee under the recovery, which is adverted to with so 
much precision, that a deficiency in the number of acres is pointed 
out. Except in argument there is no suggestion of any other settle- 
ment ; by which her interest might have been reduced below what 
she would have had under that recovery. That might be, by possi- 
bility ; but, am I to contrast the title, as it might by possibility have 
been, with what it probably was ; when so much evidence is laid be- 
fore the Court? Considering Derbyshire as their agent, this is on 
their part a direct admission that their interest was as tenant in fee ; 
and even against a married woman the attorney's books would be 
evidence in such a case. 

The opinion of Mr. Hay ward points out what is to be done ; and 
directs an assignment of the term of one thousand years by the 
trustees ; observing, that it can be assigned only for 1150Z. ; as the 
remainder of the 3000/. was to be applied to another purpose. The 
question th^n is, whether, so much appearing to have been done in 
the year 1760, though the attorney's books cannot be produced in 
support of the charges, when it is proved, that upon a search for his 
books of general business they cannot be found, the lease for a year 
of one estate being produced, and the draft of the release for the 

VOL. XVII. 7 
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whole, the number of the skins mentioned, and referred to, and this 
sort of transaction, which appears, and can only be, founded upon 
the execution of that deed, all these circumstances do not form evi- 
dence as strong as the charge of 65. 8d. for attending the execution ; 
which, if found in the attorney's book, it is admitted would do. My 
opinion is, that there is evidence enough of the contents of this 
instrument, if it existed ; and farther, that the evidence 
[* 144] sufficiently proves the fact, that it did exist. * The enjoy- 
ment of Mr. Waring after the death of his wife might, it 
is true, be under some other title : but with so much evidence, as 
there is here, of a title, that wbuld account for that enjoyment^ I am 
not warranted to conclude, that it is to be accounted for with refer- 
ence to some other title, which no fancy can suggest. 

The Exception was accordingly over-ruled. 

See, aniej the note to l^pwUh v. Sktrky^ ] 1 V. 64, with the farther referenceB 
there given. 



MILNER V. LORD HAREWOOD. 

[1810, July 4, a] 

Demurrer allowed to a supplemental Bill ; as stating circumstances, subsequent 
not only to the original Bill, but to publication ; first, as not properly supple- 
mental matter : secondly, as not material. If material, the benefit might be 
obtained in another shape : perhaps by a special application for the opportunity 
of examining witnesses, or a Bill of Discovery ; as the object may be Discovery 
only, or also relief: and in that case that the Answer or Evidence may be read 
at the hearing (a). 

The supplemental Bill in this cause stated, that the Plaintiflf Sir 
William Milner in Hilary Term, 1807, exhibited his original Bill 
against the Defendant ; stating among other things, that by indentures 
of settlement, dated the 5th of January, 1746, previous to the mar- 
riage of Edwin Lascelles, afterwards Lord Harewood, and Elizabeth 
Dawes, it was agreed, that, when Elizabeth Dawes should attain the 
age of twenty-one, and have power so to do, the sfeveral lands and 
hereditaments, to which she was or should be entitled, should be set- 
tled and limited to the uses in the said settlement : viz. to the use of 
Edwin Lascelles for life; with remainder to trustees to isecure a 
rent-charge to Elizabeth Dawes ; remainder to the first and other 
sons of the marriage in tail-male : remainder to the daughters in tail 
general : remainder to the use of the survivor of Edwin Lascelles 

and Elizabeth Dawes, and the heirs of such survivor 
[• 145] * The original Bill farther stated, that the marriage was 

(a) Stoiy, Pleading, §337, 345, 616. In §337, Mr. Justice Story states what 
he considers '' the result of Lord Eldon^s reasoning in this case, although the lan- 
guage is somewhat indeterminate." 
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had ; and Elizabeth Lascelles attained the age of twenty-one ; 
and indentures, dated the 22d and 23d of May, 1750, were 
executed for t-he purpose of carrying the settlement of 1746 into ef- 
fect; and it was agreed, that proper fines and other conveyances 
should be levied and executed for the purposes aforesaid ; that no 
fines were ever levied of the estates of Mrs. Lascelles ; and that 
Elizableth Lascelles or £dwin Lascelles in her right continued seised 
during their joint lives ; that she died without issue ; and he sur- 
vived her ; and continued in possession of the estate until his death 
in 1795 ; having surrendered old leases, and taken new leases of 
certain estates in the Bill mentioned ; that the Plaintiff is the heir- 
at-law of Elizabeth Lascelles ; and Edwin Lord Harewood became 
a trustee of the renewed leases for the Plaintiffs benefit ; and the 
Defendant, as heir-at-law of Lord Harewood, entered into posses- . 
sion : the Bill charging, that Elizabeth Lascelles was an infant at the 
date of the settlement in 1746, and a Feme Covert at the time of 
executing the deed of the 25th of October, 1750, declaring, that 
the fines, levied of the estates of Mr. Lascelles in Yorkshire, should 
enure to the uses of the settlement ; that she never levied any fine ; 
and therefore was not hound by the said deeds ; and the estates des- 
cended to the Plaintiff, as her heir-at-law ; and praying therefore 
an account of the rents and profits ; and that the Defendant may 
be declared a trustee, &c. 

The Defendant by his Answer insisted, that he by the Will of 
Edwin Lord Harewood became entitled to the leasehold and other 
estates ; and that Edwin Lord Harewood was entitled thereto by the 
settlement of 1746 ; that Elizabeth Lascelles, after she came of age, 
acquiesced in such agreement; and did certain acts to carry it into 
effect ; that he renewed the leases at his own expense. ; 
*and was from 1746 until his death, and the Defendant [* 146] 
ever since, in the' possession and enjoyment without inter- 
ruption until the Bill filed ; insisting therefore upon such length of 
possession ; and that the heirs of Elizabeth Lascelles must be pre- 
sumed to have abandoned and relinquished any right they had in 
the premises. 

The Plaintiff by way of supplement showed, that the Defendant 
sold and surrendered to William Potter one undivided moiety of 
certain customa^ry lands, called Netherlands, holden of the manor 
of Tollesbury Hall in Essex ; that Potter was admitted to him and 
his heirs ; and, the Defendant having sold and surrendered the other 
undivided moiety to Isaac Brightwen, he also was admitted to him 
and his heirs ; that afterwards Potter's moiety was surrendered by his 
son and heir to Brightwen ; and he was admitted to him and his 
heirs ; that all the said customary lands where part of the real 
estates of Elizabeth Lascelles ; and derived under the same title as 
the estates in the Bill mentioned ; and which copyhold estate the 
Plaintiff charges upon the death of Elizabeth Lascelles without issue 
descended to the Plaintiff, as her general and customary heir ; and 
he procured himself to be admitted as such heir to all the customary 
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lands, called Netherlands ; and brought an ejectment against Bright- 
wed to recover the possession ; and in 1808 obtained a vprdict and 
judgment (1). 

The Bill by way of supplement farther stated, that the Defendant 
Lord Harewood caused the ejectment to be defended ; and dince 
the verdict, with a view to confirm the title of Brightwen, contract- 
ed with the Plaintifi* for the purchase of the said copyhold laifds for 
5002.; which were accordingly conveyed in 1809 to the use of 
Brightwen and his heirs ; and the coitstderation paid by the De- 
fendant. 
[* 147] * The Plaintiflf then stated, that the said copyhold lands 
depend upon the same title, and were derived to the Plain- 
ifi* in the same way, as the leasehold estates in the original Bill 
mentioned; and the Defendant pretends, that it ought to be pre- 
sumed at this distance of time, that Elizabeth Lascelles, after she 
attained her full age, executed some release of the estates in the 
Bill mentioned; charging the contrary of such presumption; an 
that the recovery of the said copyhold lands, so acquiesced in by the 
Defendant, completely negatives the existence of such release ; and 
rebuts the presumption, that any such release ever did exist: other- 
wise the Plaintiflf could not have recovered in such action. The 
Bill therefore prayed a discovery ; and that the supplemental matter 
may come on to be heard at the same time with the original Bill ; 
and that the Plaintiflf may have the full benefit thereof. 

To this Bill the Defendant put in a general demurrer to the dis- 
covery and relief. 

Mr. Hart and Mr. Bell, in support of the Demurrer. Sir Samr 
uel Romilly and Mr. Trowery for the Plaintiflf. — ^Two grounds of ob- 
jection were taken : first that the circumstances, represented to have 
occurred, not only after the original Bill was filed, but also after 
replication and publication in the original cause, were not properly 
supplemental matter: secondly, that if they might be given in 
evidence, though subsequent to the original Bill, they were not ma- 
terial. 

The Lord Chancellor [Eldon]. — ^This is a case of the first im- 
pression. Suppose, after a Bill filed the Plaintiflf and Defendant 
met ; and the Defendant expressly stated circumstances, 
[* 148] as facts ; or that "^^ the Plaintiflf had such a title ; and that 
no other person was present : though that happened after 
the Bill filed, there must be some mode of establishing the fact ; 
and liberty to file a Bill of Discovery ; V^ith a view to obtain an ad- 
mission from the Defendant. Suppose, a witness had been pres- 
ent ; and the Defendant by Answer denies the conversation : the 
Plaintiflf must in some way have the benefit of that evidence : yet 
I do not recollect an instance, where the discover^ of a circum- 
stance, that took place after the replication, as in this case, was con- 

(1) Doc on the demise ofMUner v. Brightwen, 10 East, 583. 
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Bidered so material as to furnish any information with rq;ard to the 
mode of obtaining that benefit. 

1810, July 6. The Lord Chancellor [Eldon]. — ^There is no 
recollection of a supplemental Bill of this kind ; and, if a new prac- 
tice is to be settled, the strong inclination of my opinion is, that, 
when the particular case arises, where either conversation or admis- 
sion of the Defendant, becomes material after answer, or replica- 
tion, or, as in this instance, after examination of witnesses, in the 
original cause, or, if a new fact happens after publication, which it 
18 material to have before the Court in evidence, when the original 
cause is heard, it is much better, that the examination of witnesses, 
if required, should be obtained upon a special application for the op- 
portunity of examining, and that the depositions may be read at the 
hearing : or, if discovery is required, that the party should file a 
Bill for that purpose merely (1) ; and, if relief is required, that the 
Answer, comprehending the discovery, should be read at the hearing 
of the original cause. 

If however this Bill, praying the benefit of this supplemental 
matter, is to be considered regular, the other ground, upon 
* which it is resisted, appears to me tenable : viz. that this [* 149] 
matter cannot upon just reasoning be represented as ma- 
terial, and. beneficial; and the demurrer may therefore upon that 
ground be supported. Upon the form of the supplemental Bill and 
the nature of the reference to the Answer to the original Bill, I must 
look at the original Bill and the Answer. The Bill states the title 
of Miss Dawes, afterwards Mrs. Lascelles, to several estates, free- 
hold, copyhold, and on leases for lives, vested in certain persons in 
trust for her either in possession or reversion. By the marriage set- 
tlement in 1746 it was agreed, that, as soon as she should attain the 
oge of twenty-one, and have power so to do, the several lands, to 
which she was, or should be, entitled, should be settled. Nothing 
is stated by the Bill as to the copyhold estates, showing, that at law 
the title to those estates would not descend to her heirs at law : as 
to the leasehold estates neither she, nor her heirs, could upon this 
representation have the legal estate in them, though they would, as 
ceituis que trust, be entitled ; unless barred by the facts, that occur- 
red since the year 1746, from contending, that the equitable interest 
was in them. One very material transaction occurred in 1754 ; 
when upon a Petition by Mr. and Mrs. Lascelles, as the lessees of 
some of the premises. Lord Hardwicke made an Order, without ex- 
amining Mrs. Lascelles, that the infant trustee should convey that 
leasehold estate to the uses of the settlement* The title as to the 
leasehold estates stands thus : that the person who is the heir at law 
of Mrs. Lascelles, is entitled to. come into equity ; praying, that a 
trust may be declared for him. 

The question then upon the supplcunental Bill, if regular, is, 

(1) U^me v. Baker, 2 Madd. 379. 



149 MILNRR V. LORD HAREWOOD. [1810. 

whether the proceedings and recovery in ejectment stated would be 
circumstances of evidence, material and useful to the Plain- 
{*150] tiff for the purpose of repelling •the defence, set up to 
this Bill : the Plaintiff contending that the facts repre- 
sented in the supplemental Bill to have happened after publication 
in the original cause, would be material and useful in evidence upon 
the hearing of the original cause. The Answer of Lord Harewood 
is, that with regard to the leasehold estates, attending to the effect 
of the settlement, the fines of the freehold estates, and acts done as 
to the leasehold estates, without calling the attention of the Court 
to any thing, done as to the copyholds, a Court of Equity ought not 
to give relief; and this equity ought to be considered as abandoned 
and relinquished : Mrs. Lascelles having confirmed the agreement ; 
and those, who came after her, not having set up the equity, until 
this Bill was filed. My opinion is on both grounds ; that, if these, 
facts are material and beneficial, that benefit must be had in an- 
other form ; and secondly, that the facts themselves are not ma- 
terial and beneficial ; and therefore this Demurrer ought to be al- 
lowed (1). 

[This note refers also to S. C, 18 V. 259.] 

1. Events relevant to the subject of dispute may have occurred subsequently 
to the filing of the bill, which events it may be proper to bring before (he court ; 
but it does not follow, that a supplemental bill will be the proper mode of effect- 
ing this : where there is no alteration in the interest of the parties, nor any par- 
ticular circumstance requiring farther discovery, and the relief is not varied by 
the subsequent matter, but the plaintiff might have all the relief to which he is 
entitled, under the original bill, a supplemental bill is improper : Jidams v. Doted- 
ing, 2 Mad. 59 ; for, if all relevant facts occurring between the bill and an- 
swer were necessarily to be stated by supplemental bill, that miffht occasion 
bills witliout end : Knight v. MaUhetoSf 1 Mad. 573. A supplements bill of dis- 
covery may, however, be filed, wherever a discovery is necessary, and it cannot be 
obtained by amendment of the bri^inal bill ( Usbome v. Baker, 2 Mad. 387), or 
where, as intimated in the principal case, the object cannot be answered by an 
order for the examination of witnesses, and that their depositions may be read at 
the hearing. 

2. As to the doctrines respecting estates par cadre me, and the legislative enact- 
ments on that head, see, ante, note 3 to Waikina v. Lea, 6 V. 633; and notes 4, 5, 
to Bij^ y. WaUrwor^ 7 V. 425. 

3. There are cases in which a guardian will be protected, though he has acted 
without authority, if the act done appears to be what the court would have order- 
ed : see note 1 to Davies v. Austin, 1 V. 247. 

4. With respect to the operation of a recital in an instrument, see notes 4, 5, to 
Dundas v. Duteng, 1 V. 196; and the note to Skipworih v. Shirley, 11 V. 64. 

5. As to the effect of contracts by infants, upon the consideration of marriage, 
with reference to their real estates, see note 1 to Johnson v. Boyjield, 1 V. 315. 

6. That it is impossible to lay down, beforehand, all the various modes by which 
a party majr be fairly held to nave made a conclusive election between two con- 
flicting claims, see the note to Butriehe v. Broadhursl, 1 V. 171 ; and, as to the 
election of a/eme coverte, see note 1 to Lady Cavan v, PuUeney, 2 V. 544. 

^ (1) Adams V. Dowding, 2 Madd. 53. 

VOL. XVII. 7* 
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DELAPOI.E V. DELAPOLE. 

[Rolls.— 1810, July 14.] 

Dbvise in strict Bettlement, with a ckase of forfeiture by cutting any trees. 

Upon a Bill by the infant remainder-man in taU an inauiry was directed, whether 
any trees, in the park, not ornamental, or affording shelter to the mansion-house, 
are proper to be felled ; and whether it would be for the benefit of all parties 
interested, that they should be felled, and sold ; and the money laid oat in other 
estates, to be settled to the same uses. 

Sir W1I4LIAM Delapole by his Will devised all his freehold es- 
tates, subject to a trust term, to the use of his eldest son 
William Templer Delapole and * his assigns for life ; with [* 151] 
remainder to trustees to preserve contingent remainders : 
remainder to his first and every other son successively in tail male ; 
with remainders over ; and the ultimate remainder to his own right 
heirs. 

The Will contained a proviso, that in case the person or persons, 
who by virtue of the limitations and devises therein contained should 
be entitled to the manors, &c. when and as they respectively should 
become entitled in possession, should reduce the number of deer in 
Shute Park to less than ten, or should dispark the same, or should 
cut down any trees therein, then and in such case the estate and 
interest of such person or persons in the estates devised should 
cease, as if such person was dead. 

The Testator died in 1799. 

The Bill was filed on behalf of George Delapole, the infant son 
of William Templer Delapole, against his father ; praying a refer- 
ence to inquire^ whether any and which, or how many, of the trees 
in Shute Park, and which are not ornamental, and do not afford 
shelter or protection' to the mansion-house, are proper to be felled ; 
and whether it will be for the benefit of the Plaintiff and the other 
persons interested in the estates, that such trees should be felled ; 
and sold ; and the money laid out in the purchase of other estates, 
to be settled to the same uses ; and, in case the Master shall be of 
that opinion, that a Decree may be made accordingly^ 

The Answer admitted, that the park contains one hundred acres ; 
that there are a number of timber trees ; many of which have been 
for several years of sufiicient age and growth to be felled : and are 
and have been for a long time in a state of decay ; and, if not soon 
felled, will be of very little value ; stating that they are at a consid- 
erable distance from the house ; and do not afford shelter 
* or ornament to the house; %at it will greatly tend to [*152] 
the interest of all parties ; and therefore the Defendant 
did not object. 

Sir Samuel RtmiUy and Mr. Johnson^ for the Plaintiff, only prayed 
an Inquiry ; observing, that the Plaintiff, if adult, might consent to 
waive the forfeiture ; and the Court, seeing distinctly the great pre- 
judice to all parties, would not follow the intention, as declared ; 
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admitting, that trees ornamental in any way, though not strictly 
within the principle of equitable waste, planted or growing for orna- 
ment (1), ought to be protected. 

Mr. JLeocA, for the Defendant, submitted the question to the 
Court ; requiring only, that the money should be laid out in land, to 
be settled to the same uses (2). . 

The Master of the Rolls [Sir William Grant] directed a 
reference accordingly. 

As to the doctrine of what is tenned ''equitable" waste, see note 4 to PigoU 
V. Buflcw*, 1 V. 479. 

(1) See Day v. Merry, miie, vol. xvi. 375, and the references in the dotes, 376; 
vi. 110. 

(2) Pouidt V. The Dudi€89 of BoUoHj onfe, vol. ill 374; Widtham v. mdAam, 
pofi, zix. 419; Ck)op. 28a 
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M'LEOD V. DRUMMOND. 

[1810, May 19, 21 ; Jvlt 2a— Awte, Vol, XIV. 353.] 

Pledge by executora of Bonds to the Testator upon advances irom time to time 
for several yQais. Decree at the Rolls, dismissing a Bill, not by creditors or 
legatees, but by corezecutorB, who had not previously acted, amrmed by the 
Lord Chancellor on appeal [a\ 

Generally, a purchaser from an Executor not bound by his misapplication of the 
money : nor in many cases even of pledge, if free from fraud, or direct evidence 
on the face of the transaction of an intended misapplication (h\ [p. 154 J 

Upon a Deposit by Executors of the Testator's property with their own for their 
own debt the latter to be first applied, [p. 158.] 

Efl^t of length of time against a aemand m respect of misapplication of assets by 
the Executor, [p. 165.] 

Distinction between directing an Instrument to bet delivered up and making it ef- 
fectual in Equity, [p. 167.1 

Security by Executor upon the assets for his own debt and future advances, with 
other circumstances, proving the act not to be consistent with the duty of Ex- 
ecutor, but for his own advanta^, cannot be held, [p. 168.] 

Testator's eflbcts cannot be taken m execution for the f^xecutor's debt, [p. 168.] 

Right of pecuniary or residuary legatee to follow the assets in case pf misapplica- 
tion, where a creditor or specific legatee could, [p. 169.] 

Lien of residuary legatee on the specific fund, [p. 169.] 

Pledge of the assets by an Executor cannot be held, even against a pecuniary or 
residuary Legatee, and though for money advanced at the time, if under cir- 
cumstances, Slowing knowledge of an intended application, not conformable to, 
or connected with, me character of Executor, [p. 170.1 

Distinction between an antecedent debt and a present aavance, as the considera- 
tion, not conclusive (c), [p. 170.] 

The Plaiotifr appealed from the Decree at the Rolls, dismissing 
tbeBilUl). 

* Sir Samuel RomUhfy Mr. Foftblanque, and Mr. CooJcCy [* 153] 

* for the Appellants. — ^Mr. Richards^ Mr. Harty and Mr. 

Dowdeswettf in support of the Decree. — In support of the Appeal it 

was contended, that the length of time, which had elapsed since the 

testator's death, excluded the supposition of an intention to apply 

the money to the purposes of the Will : that Nugent v. Giffard (2), 

f 

la) On the subject of the transfer of assets by executors, see antej note (a) HSl 
V. SmpKnij 7 V. 152 ; 1 Story, Eq. Jur. § 422, 423, 424 ; 2 Williams, Exec. 671, 
and notes, 674 ; 3 Sugden, Vend. & Purch. (6tii Am. ed,) ch. 17, § 2, p. [176, 177,1 
112 ; Merukn v. Ritson, 2 Gill &. J. 86; Andrtw v. ffrigtey, 4 Bro. C. C.(Am. ed. 
1844,) 125-138, notes ; Ram on Assets, 491, 492; note (a) Didcmaon v. Lochter. 
4V.36. 

As to an agent pledging goods of his principal for his own debts, see note la) 
DtBoudiarty.Gold8nSd,5Y.2n. 

(h) It is only in cases of fraud and collusion, that the Court will follow assets in 
the hands of a purchaser; lUid v. ISddefflinj 7 Johns. Ch. 155, 156; 1 Story, Eq. 
Jnr.$580; 2ib.§1128; 2 Willhuns, Exec. 673, 674 ; otiie, note (a) HiU v. Simp- 
son, 7 v. 152 ; note {a) Didcenson v. Lockyer^ 4 V. 36. 

(c) There is a decisive difference between taking assets for an antecedent debt 
and for money advanced at the time of the transfer; PetrU v. Cktrkj 11 S. & R. 
398; Fiddv. Scfti^n, .7 Johns. Ch. 159. 

(1) Reported arUij voL xiv. 353 ; see the note, v. 213. 

(2) 1 Atk. 463; cited 2 Ves. 269. Stated from the Register'a Book, 4 Bra C 

c. 13a 
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and Mead v. Lord Orrery (1), being cases of residuary legatees, as 
well as executors, have no application to this : a deposit by two ex- 
ecutors merely, the others not having renounced, of the testator's 
property, mixed with other funds ; and not in their character of ex- 
ecutors ; but as army agents : a clear application for their own pur- 
poses, not those of the testator ; and the knowledge of that purpose 
gives a right to follow the property. 

The Lord Chancellor [ELDOf?]. — ^This case appears to have been 
considered with great attention by the Master of the Rolls ; who af- 
ter two arguments pronounced the judgment with a strong convic- 
tion, that it was right. That circumstance alone would from the 
deference, thdt I know to be due to his judicial opinions, induce me 
to look through the authorities with great care : a duty which is 
more incumbent on me ; as I am not able to reconcile the cases, as 
they have been stated at the Bar. 

There is no doubt, that the power of an executor over the prop- 
erty he takes frohd the testator is very large both at law and 
[* 154] in equity : but that is for the purpose of * enabling him to 
s execute his trust, and to prevent the general inconvenience 
of implicating and entangling third persons in inquiries as to the ap- 
plication he may propose to make of the money, produced by the 
conversion of the assets. If therefore the transaction is no more 
than a sale of part of the assets for money, advanced at the time, the 
vendee can never be affected by proving the executor's intention at 
the time to misapply the produce ; or, if he had it not originally, 
that, afterwards taking up that intention, he did actually misapply 
the produce. A third person, if there is no more in the transaction, 
would be fully justified in assuming, that the sale was for those pur- 
poses, for which the law gives an executor the power of sale. In a 
great variety of cases alsQ an executor must be taken, at the hazard, 
not of the person, dealing with him, but of the Cestui que trusty to 
be entitled even to pledge the assets. The true question is this: 
whether there must be, what some of the cases import, fraud and 
circumvention by the person dealing with the executor for his own 
benefit ; or, on the other hand, if there is direct evidence, that the 
executor is going to misapply the produce, whether the other party 
can safely deal with him. 

The doctrine, stated in the case of Whale v. Booth (2), goes a 
a length, to which I certainly am not prepared to follow even Lord 
Mansfield. That was the case of executors indebted ; and the cred- 
itor, in order to obtain satisfaction of his debt, took in execution 
Bona propria, and also Bona testatoris, known to him to be such. 
Lord Mansfield puts the validity of the execution, not upon the legal 
property of the executors, but upon the executors' joining in the bill 
of si^le ; and says, that such is the power of an executor, 
[* 1 55] that, though it is apparent * on the lace of the transaction, 

(1) 3 Atk. 235. 

(2) 4 Term Rep. 625, n. (a). 
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that he is about to apply the assets to a purpose, foreign to the 
Will, yet a person with that knowledge is justified in dealing 
wit|i him upon the supposition, that all the debts are paid ; or, that 
the testator was, or might be, indebted to the executor in that 
amount. 

If a person, dealing with an executor, is safe on that ground, as it 
is possible that in the arrangement of all the affairs the debts may be 
paid, or the testator may be indebted to the executor, how can the 
question upon the executor's right to assign or pledge the assets 
arise? The person, dealing with him, must be safe in every case. 
The decisions of Lord Thurlow and the Master of the Rolls are not 
consistent with that. The distinction between an application of the 
assets to the satisfaction of an antecedent private debt of the execu- 
tor, and a pledge or assignment upon an advance at the time, appear- 
ed to them essential : both inclining to the opinion, that in the for- 
mer case the assignment or pledge would be considered as made with 
a view, and for a purpose, not connected with the administration of 
assets ; but money, advanced at the time, may be, and, I admit, is 
prima fade, but no farther, to be considered as advanced for the 
purpose of paying the debts.' 

Admitting that distinction, the question must be whether there is 
not in the transaction strong and pregnant evidence, that it is, not 
what prima facie it is to be considered, an advance for the debts, 
but for a different purpose. Suppose, other persons, not Ross and 
Ogilvie, had been the executors ; and had applied to the bankers to 
give Ross and Ogilvie credit for 5000/. in account ; offering bonds, 
the testator's property : the construction according to Lord Mans- 
field's opinion must be, that the transaction is right ; as 
Ross and Ogilvie must be * understood to have lent, or [* 156] 
engaged to lend, the executors 5000/. ; which sum must be 
supposed to have been applied for the purposes of the Will ; und the 
executors must therefore have a right to pledge the assets, not for 
any apparent purpose of the Will, or for payment of the debts ; but 
for the discharge of that sum, which those, who lent it, were author- 
ized to. suppose was so advanced, and applied. If the Court is thus 
to strain in favor of persons receiving the testator's property, known 
to be such, and at the moment not transferred for the purpose of ad- 
ministration, through every argument, that ingenuity, unsupported by 
any fact, can supply for their safety, the effect must be, that the ques- 
tion cannot arise. 

This case however goes farther. This is a deposit, not merely of 
the testator's property, but upon a credit, given to the account of 
Ross and Ogilvie, who happen to be executors, not as executors ; a 
credit, which could not by possibility almost be given to them in that 
character ; depositing, not the testator's property only, but at the 
same time a great variety of valuable subjects, their own property ; a 
deposit, apparently for their own credit, together with their own prop- 
erty, of this property ; which ought not to be the subject of deposit 
for their own debt. Still upon Lord Mansfield's principle, that for 
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the safety of the party these inferences are to be drawn, it may be 
contended, that the executors, having paid debts, may have a right 
to raise money upon the assets; and the addition of their own* prop- 
erty, as a farther deposit, cannot affect their right. The true ques- 
tion however is, whether if in the instance of a plain sale, or a pledge, 
the party advancing the money is safe bv the effect of the inference, 
and, to fix him, you must show, that the transaction is not what it 
appears to be, it must not on the other hand be taken to be, if it ap- 
pears to be, an application of the assets for the private pur- 
[♦ 157] poses of ♦the executors, with the knowledge of the party 
dealing with them, unless upon inquiry circumistances ap- 
pear, showing, that the transaction really is not what prima facie 
it is. 

Upon these views this is a clise of extreme importance. I roust 
take great care, on the one hand, not to cramp the power of execu- 
tors ; but, on the other, if that principle is to go the length of per- 
mitting them to pledge the assets to every banker, or every man, 
who will take them, apparently for their own purposes, the eflfect of 
such a rule must be, that they may do what they please. Attend- 
ing to the authorities upon this subject, the great names of those, 
by whom they were delivered, and the difficulty of reconciling them, 
as they are stated, I must particularly examine the circumstances of 
this case, and the reports of the others, to which I have alluded. 

1810, July 23rf. The Lord Chancellor [Eldon]. — ^The Plain- 
tiffs in this cause represent themselves as executors merely ; not 
statirig any express trust, upon which they held the pergonal estate 
of the testator. The assignees of the bankrupts are not before the 
Court. The money transactions of the bankrupts with the Defend- 
ants were not in the character of executors, but as carrying on the 
business of army agency in partnership. The Bill alleges, that the 
Defendants knew, that the bonds were part of the testator's estate 
at the time they took them as securities jfor money, lent to the bank- 
rupts for their own use ; representing, that the Plaintiffs from the 
inconvenience of their residence in Scotland, and their great per- 
sonal confidence in the bankrupts, had omitted to obtain prol»te. 
The trusts of the Will, and the parties interested under -them, are 

not stated. 
[* 158] * The Answer of the Bankers represents generally a 
variety of dealings between them and Ross and Ogilvie : 
the latter depositing from time to time securities of their own : those 
deposits being delivered up, as the sums borrowed were paid off: 
upon subsequent .loans from time to time the same securities being 
again pledged ; and neither from the answer, or the more authentic 
detail of facts in the Master's Report, can 1 collect, what is the fttate 
of the account, in respect of which these deposits were made. The 
deposits were to be applied in account to the discharge of the very 
sums, advanced on their credit. If the sums, in respect o! which 
the deposits were made, have been paid, or partly paid, to that ex- 
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tent there ig an end of the deposit. The fact, if doubtAil, ought 
to be ascertained ; and, the deposit in one or two instances consist- 
ing of the testator's property with their own, if the whole deposit 
was of greater value than the debt, in respect of which it was made, 
an equity arises, under which, those, who are enfitled to the testa- 
tor's estate may effectually contend, that his estate, if bound by the 
deposit, should be relieved by the previous application of the prop- 
erty of Ross and Ogilvie, deposited at the same time. 

The Answer of the bankrupts states the material circumstances, 
that they were the only acting executors ; and as such kept the ac- 
counts between themselves and the estate ; that they were frequent- 
ly in advance for the estate ; and had therefore made repeated de- 
posits of the testator's property in the way, that has given rise to this 
cause. 

If there is any ground for supposing, that the Defendants have 
not now the same demand subsisting as at the period of the ad- 
vances, that by the effect of subsequent accounts and deal- * 
ings the transaction does not stand * under circumstances [* 159] 
precisely .the same as at the time of the deposit, some in- 
quiry might be proper : with the view to ascertain, whether the 
property deposited is still liable to be held ; on the ground, that the 
very sums, in respect of which the deposit was made, or part of 
them, are still due ; and, if the value of the deposit, combined of 
the property of Ross and Ogilvie and of the testator's estate, would 
over-pay the sum, for which it was made, to determine, whether, 
admitting the testator's estate to be bound by the act of the execu- 
tors, those, who are entitled under the Will, have not an equity to 
insist upon the application of the property of the executors in the 
first instance. 

Upon the face of the memorandum, indorsed upon the bond in 
1796, it was part of the testator's personal estate : that memorandum 
importing that it would require an assignment from them, as execu- 
tors ; but also engaging to assign it, as from themselves ; consistent 
therefore with the supposition, that they had in some way acquired 
the equitable interest in it One circumstance has great weight with 
me ; that this is not a case of executors, applying, with the testator's 
property in their hands, and raising money upon a deposit or a sale 
of that property ; in which case it may be said, public convenience 
requires, that they should be supposed to receive it for the purpose, 
to which they ought to apply it : but two individuals, each happen- 
ing to be an executor, but also carrying on a business in London 
under the known firm of Ross and Ogilvie, apply to these bankers 
for money ; not to be hi their hands probably or by intendment for 
the uses of the Will ; neither of them appearing to be dealing as 
executors; but, having in their business as army agents an- ac- 
count with the bankers, they deposit the securities of the testator 
for the purpose of procuring credit to themselves in that 
concern, which *they carried on, and enabling themselves [♦ 160] 
to continue their transactions in that character with those 
bankers. 
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It may be useful on this occasion to advert to the most material 
cases upon this subject : not only as a collection of authority, to 
which we may resort, but also as it will enable us justly to appreciate 
the value of several general propositions, which appear laid down in 
most unqualified terms, as to the power of executors in law and 
equity over the assets ; and to ascertain, whether those general doc- 
trines are as true, as they are generally expressed, whether in the 
Equity Reports, or in two principal cases in the Court of King's 
Bench : ffhak v. Booth (1), and Farr v. Nevmian (2). The first 
very material case. Humble v. Bill (3), was decided m this Court : 
but the Decree, establishing the mortgage made by the executor, 
was reversed in the House of Lords ; and that reversal, as far as it 
can be supposed to furnish doctrine upon the subject, by no means 
supports the doctrine as to the power of executors to the extent, in 
which it is expressed in text writers, and in some of the cases de- 
cided. The term, part of the testator's estate, was not specifically 
disposed of : but he charged it with 2000/. for his daughter and her 
children. The Bill by the assignee of the mortage wa» resisted 
upon the general reasoning, that there was no occasion* to sell for 
payment of debts ; and the Plaintiff had notice of 4he Will : but the 
mortgage was establishied by the Decree of this Court on the ground 
of the danger of interfering with the power of executors over the 
assets ; the Court observing, that if the executor sold in prejudice of 
a residuary or specific legatee, he might liave his remedy 
[* 161 J against the executor : * but could not follow the estate into 
the hands of a purchaser : the Court appearing to conceive, 
that there was not any difference between a residuary or specific 
legatee ; and it has been held of late of no consequence with refer- 
ence to the power of executors, whether the personal estate is be- 
queathed upon a trust, or not. 

The observation, falling from the Court in the case of Crane v. 
Drake (A)y shows, that the reversal of that Decree was not consid- 
ered satisfactory ; and Sir Joseph Jekyll in Ewer v. Corbet (5), and 
Lord Alvanley in Andrew v. H^rigley (6), express their dissatisfac- 
tion with it : but in Mead v. Lord Orrery (7) • Lord Hardwicke is 
represented to have said, with reference to the reversal of the Decree 
in Humble v. Bill', that '< it would have been going a great way to say, 
that making a subsequent mortgage should prevsul against a prior 
mortgagee ; and, as being a charge upon the profits of a printing- 
office, it might besides produce enough in time to pay both." To 
what circumstances Lord Hardwicke was then adverting t cannot 
collect ; and I do not think the first part of that passage accurate ; 

(1) Mich. T. 25 Geo. III. 4 Term Rep. G25, n. 

(2) 4 Term Rep. 621. 

(3) 2 Vera. 444 ; 1 Bro. P. C. 71. 

(4) 2 Vern. 616. 

(5) 2 P. Will. 148. 

(6) 4 Bro. C.C. 125; see 137. 

(7) 3 Atk. 235; see 241. 
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not giving a true state of the case, nor consistent with his own pre- 
vious statement of it. This case is rather an authority for the opin- 
ion Lord Kenyon seems to have held, that a trust with regard to 
personal property may be so created, that a purchaser would be 
bound to see to the application of the money, than for some inter- 
mediate opinions between that date and this time. 

I9 the next case, Crane v. Drake (1), it is stated, that 
the Defendant had notice of the Plaintiffs debt >bl* circum- [* 162] 
stance which has been considered most material ; and in 
the subsequent case, Mead\. Lord Orrery, Lord Hardwicke states (2) 
from the Register's Book, that the Decree in Crane v. Drake 
proceeded upon the notice of the Plaintiff's debt and the evidence in 
the cause ; and in Viner (3) Lord Hardwicke is stated to have said, 
that the Decree was founded upon (mrticular proof of fraud ; which 
Vernon does not set forth. A very important observation upon that 
case was made by Lord Alvanley (4), so just that it is not easy to 
withhold our assent : viz. << Can there be a stronger case of a devas- 
tavit than an executor aliening the property of his testator to pay his 
own debts : " the alienee knowing at the time, that debts of the tes- 
tator were due ? 

The anonymous case, cited in Pageti y. Hoskins (5), is not the 
case of a residuary legatee : a circumstance, in some subsequent cases 
held to be of considerable weight. In Ewer v. Corbet ^6), the case 
of a specific bequest of a term. Sir Joseph Jekyll carefully abstained 
from stating, what would be the effect of notice of the Willi, if there 
were no debts ; and the purchaser knew that ; or that all the debts 
were paid. Burling v Stonard (7) contains similar doctrine. The 
case of Elliot v. Merriman (8) is very important in itself; and as in 
Bonny y.^Ridgard (9) Lora Kenyon said, he took it as his text. 
The principle is there stated ; and the reason of it ; and in Bamar- 
diston's Report it is said, that personal estate may be clothed with 
such a particular trust, that the Court might require a pur- 
chaser to see the * money properly applied. Lord Kenyon [* 163] 
agrees with the principle of Sir Thomas Sewell ; which it 
is very difficult to reconcile with Nugent y, Gifford and Mead v. 
Lord Orrery ; apd would have acceded to that doctrine, if length of 
time and the other circumstances had not barred the relief, that 
might have been had against the purchaser. 

In Nugent v. Gifford (10), as it appears in Atkyns, Arundel was 
_ . » ■ ■ ■ 

(1) 2 Vera. 616. 

(2) 3 Atk. 240. » 

(3) 18 Vin. 121. 

(4) ^ Bro. C. C. 137, in Andrew v. Wriglty. 

(5) Pre. Ch. 431. 

(6) 2 P. Will. 148. 

(7) 2 P. Will. 149. 

(8) 2 Atk. 41 ; 3 Barnard, 78. 

(9) At the Rolls, 3d December, 1784 ; 1 Cox, 145; cited 2 Bro. C. C. 438, in 
SeoU V. TuUr ; and 4 Bfo. C. C. 138. 

(10) 1 Atk. 463 ; cited 2 Ves. 269. 
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the executor ."but there was also another material circumstance ; that 
he was th«i sole residuary legatee (1). The interest of the testator 
in the term was only an equitable interest. It is certainly true, as 
there laid down, that a creditor hai9 'no lien upon the assets : but, 
whether it is clear, that, after all the debts have been paid, the resid- 
uary legatee, who can call for a transfer in equity, has not a lien, is 
a different consideration. The universal language is, that after debts 
paid the assets are the executor's own ; which may, or may not, be : 
but, if, as the legal property is in the executor, the equity of the re- 
siduary legatee is not to be noticed, those expressions must be taken 
with some allowance. The general exception of fraud receives a 
construction from the reasoning, that follows ; excluding the case of a 
purchaser ; who, knowing there are debts, does not place any thing 
in the hands of the executor, as an equivalent, to make up the assets : 
or, if any thing does pass to the executor, it is received with the in- 
tention of both parties, that it shall not be applied as assets. Lord 
Hardwicke observes, that in Crane v. Drake there was express no- 
tice of the Plaintiff's debt ; and in the case before him there 
[* 164] was no notice of any debts due fron^ the * testator. That 
case therefore was decided, not upon such general doctrine 
as we find, relating to this subject, but on these circumstances ; that 
the executor, being also residu^y^ legatee, sold the term to an indi 
vidual, having no notice, that Uiere was any debt; who therefore 
might reasonably conceive, that the fund was his to dispose of. The 
only substantial ground of distinction from the consideration being 
an antecedent debt is as evidence, that it is not for the purposes of 
the Will. If Lord Hardwicke conceived himself to have decided 
these cases upon general principles, he appears in Taner v. hie (2) 
so much startled by the consequences as to wish to retract ; putting 
them entirely upon the circumstances. ** . ; 

The case of Mead v. Lord Orrery (3) has very particular circum- 
stances, and much general doctrine: it is evident however from 
Taner v. Ivie (4) that Lord Hardwicke had not made up his mind, 
that this was to depend upon general doctrine. The date o( the 
transaction is very material. The assignment of the mortgage was 
in 1726, fourteen years after the testat9r's death; and Lord Hard- 
wicke relies upon the circumstance, that the executor was one of the 
residuary legatees ; as in Nugent v. Gifford he was the sole resid- 
uary legatee. Abstracted from those circumstances, that the execu- 
tor was one of the residuary legatees, that the transaction was four- 
teen years after the residue would in the ordinary course have been 
divided, and that the other executors represented, that the money, 
due on the mortgage, was the proper money of the co-executor, I 
agree with Lord Kenyon, that it is very doubtful, whether such a 

(1) This appears, not in the Report in Atkyns, but in the statement, 4 Bro. C. C. 
J36. 

(2) 2 Ves. 466; see 469. 

(3) 3 Atk. 235. 

(4) 2 Ves. 466. 
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transaction, devoting what upon the face of it was, ^d must have 
been known to be, the testator's property, to the purpOsp 
* of giving security for an individual, with reference to his [* 165] 
execution of the office of receiver, would in thfs Court be 
permitted to stand. 

The next case is Bonney v. Ridgard (1) ; and it is impossible to 
deny, that Sir Thomas Sewell in effect, and Lord Kenyon in terms, 
shook the authority of Nugent v. Gifford and Mead v. Lord Orre- 
rey ; if those cases are supposed to establish doctrine so general as 
some of the dicta upon this subject import. Lord Kenyon seems to 
accede to the propositions, stated in EUiot v. Merriman (2) ; but 
also thought, that, though creditors might follow the assets (not find- 
ing it necessary to consider the case of legatees, and the distinctions 
between pecuniary, specific, and residuary legatees) there were 
strong circumstances of evidence, that no fraud was intended ; and, 
thQugh it was not easy to conclude, that the transaction was right, yet 
length of time and acquiescence would be an answer to a demand, 
to which, if made at an earlier period, no answer could have been 
given ; and upon the length of time alone he so decided. 

Upon the case of Whak v. Booth (3), as a decision in a Court of 
Law, I do not presume to make any observation. The proposition, 
stated in the judgment, may be understood as general doctrine: but 
I cannot admit, that there is no exception either in law or equity. 
Lord Mansfield states, that an. execution, permitted by the exec- 
utors for payment of their own debt, is equal to a purchase ; and 
the same as an alienation by the executors : but it remains to be 
considered, whether these general propositions are borne 
out by the authorities in ^Equity : for instance, that in a [* 166] 
particular case a residuary legatee, being also executor, 
disposes of the assets in discharge of his own debt to a man, having 
no notice of debts unpaid : whether that is more than general doc- 
trine, founded on the particular circumstances of each case. 

With regard to the case of Scott v. Tyler (4) I can confirm the 
assertion, that the judgment, stated by Mr. Dickens, contains Lord 
Thurlow's opinion, intended to have been delivered as his judgment, 
if a compromise had not taken place. The question (5) would 
have been more accurately expressed by stating, that the bonds were 
pledged by the executrix to secure, not only a private debt of her 
own, but also future advances, to be madejo her, not as executrix, 
but in her private trade : and, if an executor cannot deposite secu- 
rities for future advances, to be made to him, not in his character of 
executor, but as a trader, it is difficult to hold^ that he may make 
the deposite for present advances, not as executor, but as a cus- 
tomer of that bank in his own individual trade. Lord Thurlow pro- 



(1)3 
(2): 

(3) 



Stated 4 Bro. C. C. 130, 138 ;. see also 2 Bro. C. C. 438. 
2 Atk. 41. 

(3) 4 Term Rep. 685, note (a). 

(4) 2 Bro. C. C. 431 ; 2 Dick. 712. 

(5) 2 Dick. 724. 
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ceeds to state, that the ground must be a fraud in the bankers, con- 
certing with the executrix a devastavit ; and misapplication of that 
part of the testator's effects, to disappoint the specific legatee ; and 
observes, that it is of great consequence that no rules should be laid 
down here, which may impede executors in their administration ; or 
render their disposition of the effects unsafe, or uncertain to the 
purchaser ; that his title is complete by sale and delivery ; what be* 
comes of the price is no concern of his; and this observation ap* 
plies equally to mortgages and pledges ; even to the pres-^ 
[* 167] ent instance : where assignable bonds were ** pledged with- 
out assignment ; also, where the transaction is with one of 
many executors ; for each is competent. 

These passages imply, that upon the pledge of a bond, an assign- 
able chose in action, by one executor, the Court must have found the 
means of medcing it effectual against all ; if there was no fraud : but 
there is a great difference between directing an instrument to be de- 
livered up, where upon the circumstances, under which it was de- 
posited, that would be too much, and in equity calling upon that 
person and others to make it effectual. In the case before me the 
Court is required to order these bonds to be delivered up. 

Lord Thurlow then proceeds to state the effect of fraud ; that, if 
one concerts with an executor, by obtaining the testator's effects at 
a nominal price, or at a fraudulent undervalue, or by applying the 
real value to the purchase of other subjects for his own behoof, or 
in extinguishing the private debt of the executor, or in any other 
manner (very material words) contrary to the duty of the ofiice of 
executor, such concert will involve the deeming purchaser, or his 
pawnee, and make him liable for the full value ; and on both grounds 
the Defendants must deliver up the bonds ; and account for the in- 
terest, received upon them. 

Another ground is then stated, which perhaps upon the decisions 
it would be difficult to maintain ; except as Lord Kenyon introduced 
it; that the bonds, as a specific legacy, were legally vested in the 
executors, as trustees for the Plaintiffs ; and the possession of the 
Hankeys without assignment gave them but a posterior equity ; ad- 
mitting however, that, though that equity was posterior, if the exec- 
utors bad dealt not contrary to their duty, the Court would 
[* 168] not disturb the pledge ; not deciding * whether it should 
be aided. The conclusion from that judgment, unless a 
distinction prevails between pecuniary, specific, and residuary, lega- 
tees, is, that the security cannot be held, where the person, dealing 
with the executor, knows, the subject is the property of the testa- 
tor ; as those parties must have known the bonds to be ; kept as the 
testator's property ; not converted for three years ; not made the 
subject of distribution ; not handed over in payment of debts ; nor 
taken by the executor upon any statement of his own account ; 
which might have given him a demand to that amount upon the as- 
sets; but, where it appeared to be the property of the testator, un-, 
affected as such for three years ; handed over as security for a debt ; 
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an act clearly not consistent with the duty of the executors : and 
also in prospect of future advances ; with regard to which, if they 
could be made under such circumstances as would afford a presump- 
tion of an intention to apply the money to the debts, or to the far- 
ther objects of the Will, yet, as to those future advances, to be 
made, not in a manner conformable to the duty of the executrix, but 
for her private advantage in her trade. 

After this another extremely material case occurred : Farr v. New- 
man (1) ; upon which the Judges differed. Mr. Justice Grose in his 
judgment states the general propositions, I have noticed, as generally 
as they are stated any where ; considering that case as reversing, or 
going a great way towards reversing, Whale v. Booth (2). It gives 
roe great satisfaction, that the majority of the Court decided against 
the opinion of Mr. Justice Buller, that the effects of the testator 
might be taken in execution for the debt of the execu- 
tor (3): a proposition, which, * particularly with reference to [^ 169] 
the arguments, by which it was maintained, appears to me 
to go this length ; that he, who comes first, must be first served. 
What, I ask, would be the case of a creditor, who had used all the 
diligence he could ? a creditor of the executor, having got judgment 
in the term before the testator's death, might according to that opinion 
execute that judgment upon the effects of the testator, as well as 
the executor, long before any creditor of the testator could by pos- 
sibility get judgment. Mr. Justice Ashhurst found a difficulty in 
giving up the case of Whale v. Booth ; and Lord Kenyon appears 
to me to carry the doctrine to a much greater extent than his own 
decisions in this Court will authorize. Even that case of Farr v. 
Newman may, I apprehend, without some comment upon the propo- 
sitions it contains, lead executors into danger. 

The last case, Hill v. Simpson (4), is also very material ; on 
which the Master of the Rolls observes (5), justly, that for the first 
time he was of opinion, that a general pecuniary legatee had a right 
in equity to follow the assets : Lord Hardwicke having frequently 
considered it as doubtful, whether even in the excepted cases any 
one except a creditor, or a specific legatee, could follow them. I 
concur in the principle, laid down by the Master of the Rolls ; and 
cannot conceive, why in a case, failing within the exception, a cred- 
itor and a specific legatee should Jje able to follow the assets ; and 
not a pecuniary or residuary legatee. , The case of a residuary lega- 
tee is stronger than that of a pecuniary legatee. It is said in Farr v. 
Newman^ that the residuary legatee is to take the money, when made 
up : but I say, he has in a sense a lien upon the fund, as it is ; and 
may come here for the specific fund. If it is wrong, as 
as agaiust a * creditor, for the executor to apply the fund [* 170] 



(1) 
(?) 



4 Term. Rep. 6-21. 
^•; 4 Term. Rep. 625, note (a). 

(3) For the effect of time upon this questioo, see Ray v. Ray, Coop. 264. 

(4) j^ie, vol. ?ii. 152. 

(5) AnU, vol. xiv. 354. 
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in payment of his own debt^ why is it not equally wrong, both in 
Law and Equity^ to allow a third person wilfully and fraudulently 
to take from the executor that money, which in his hands the resi- 
duary legatee can call for, as the specific property of the tes- 
tator ? 

Then came this case, now before me on Appeal. It seems to 
have been considered sufficient to establish, that the transfer was not 
a pledge for an antecedent debt. I cannot hold, that it is competent 
to an executor, even against a pecuniary or residuary legatee, to go 
to a banker immediately after the testator's death ; and to pledge the 
property of the testator in consideration of a loan, to be then made ; 
if the circumstances show, that the banker knew, he was lending the 
money to that person in such a noanner not to be applied conforma- 
bly to the duty of the executor ; or, as in the instance of the future 
advances to Mrs. Tyler, though bondjldey not in the character of ex- 
ecutor, but as a trader, without any connection with that character. 
If there was nothing more in the case, it is very difficult to admit the 
proposition, that the banker could have received a deposit of these 
bonds, knowing them to be such, from these persons, as security for 
a debt then to be contracted ; but the nature of the contract itself, 
the circumstance, that their own property was also delivered over, 
and other circumstances, showing, that the loan was made to them, * 
not as executors, but as army-agents. The Master of the Rolls truly 
observes, that there is a great diflference between advancing money 
at the time upon securities, and taking a security in discharge of an 
antecedent debt : but that is by no means conclusive. The argu- 
ment is carried nearly to this extent ; that a person, lending money 

at the time upon the deposit of the securities, can hardly 
[*171] be supposed to mean fraud ; as there is no * temptation 

to fraud. Admitting however, that the bankers had no 
other motive for the advance upon such a deposit than they generally 
have, if it appears in the transaction itself, that the borrower is about 
to apply the money so raised on the testator's property, to objects, 
with which his affairs have no connection, I should hesitate to say, 
that as the temptation was so slight, this Court would not examine, 
whether that was not a most inequitable transaction with reference to 
the persons, entitled to that property. 

I think, however, that this Decree ought to be affirmed. The cir- 
cumstances, that make it dangerous to disturb the decision, are these. 
The testator died in 1786 ; and the Bill was filed in 1804 by per- 
sons, not stating any interest in themselves in this property ; hardly 
stating a duty to be executed on their part, as executors, for some 
persons, interested , in it, not appearing on the record ; representing, 
' that the Plaintiffs placed their confidence in these two executors, re- 
siding in England, in this sense ; that during that period they would 
not have any concern in the administration ; or even prove the Will 
until after the bankruptcy. Farther, this is a case, in which Ross 
and Ogilvie being the only acting executors, no transaction with refer- 
ence to the testator's property took place until the end of the year 
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1792 : six years and a half after the testator's death ; the parties rep- 
resenting, that an account' was kept between themselves and the 
estate, upon which they were, or might be, frequently in advance. 
If there are any other persons, interested in this property, they are 
not before me : if any, upon whom a duty was imposed with refer-* 
ence to it, they never interfered, from the testator's death, in 1786, to 
1801 : a period of fourteen years; in which these repeated pledges 
were made. This is also a case, in which the bankers had 
not, as in Scott v. TyUry any previous * knowledge of the [* 172] 
property ; which in that case remained in their hands from 
the time of the deposit unconverted for any purpose, until taken out 
for that purpose ; but this property was six years and a half after the 
testator's death transmitted by these executor's in pledge ; returned 
some years afterwards ; again pledged the following year ; ahd again 
returned. Has this Court ever said, that a deposit under such cir- 
cumstances could be disturbed at the instance, not of legatees of any 
kind, but of co-executors ; who did not interfere in the affairs of the 
testator during fourteen years ? This appears to me to be a much 
stronger case than any, in which this Court has interposed against the 
act of an executor ; and upon these grounds I do not disturb this 
deposit: but I do' not decide, or give any opinion, how far, if the 
title to these bonds was nothing more than deposit, any thing can be 
done to improve the title, with reference either to these executors, or 
other persons, interested in the estate ; who are not before me : if 
they were, I should be obliged to consider the principles, stated by 
the Master of the K^lls in Mliot v. Merriman (1), by Lord Kenyon 
in Bonny v. Ridgard^ and by Lord Alvanley, in Andrews v. RigUy (2), 
the only material case that I have omitted. 

The Decree was affirmed (3). 
See, anU^ the notes to S. C, 14 V. 353. 

(1) Barnard. Ch. Rep.78 ; 2 Atk. 41. 

(2) 4 Bio. C. C. 125. 

(3) JKeene V. JRo6arfff, 4 Madd. 2SSL 



173 PERRT V. PHEL1PS. [1810. 

PERRY V. PHELIPS. 
[1810, JuLT 20, 21, 24.— AwTE, Vol. IV. 108.] 

Trustee for tlie purchase of land died witliout personal assets ; having purchased 
land. If the trust could have been executed during his life, which upon the 
construction was questionable, yet no part of the trust-fund being traced, and 
the circumstances affording no presumption, that the purchases were made in 
execution of the trust, they were not held liable (a). 

Bill of Review may be also a Bill of Revivor and Supplement (6). 

£rror apparent, to support a Bill of Review, must be plain and obvious; as a De« 
cree against an infant without a day to show cause : not merely an erroneous 
Judgment; which might be the subject of a re-hearing. 

Whether a Bill can be maintained as a Bill of Review, in case the Decree should 
have been enrolled, or, if not, as a Bill of Revivor and Supplement, with a 
prayer in the alternative, adapted to either case ; i^hether there is any instance 
of a Bill in the nature of a Bill of Review upon error apparent, or matter of law, 
to be collected from the pleadings and evidence, a Supplemental Bill being re> 
quired only to introduce new facts, to come on with a re-hearing of the original 
cause; Qiwcrc. 

For a Bill of Review on newly-discovered facts the leave of the Court necessary, 
[p. 177.] 

Distinction between a Bill of Review, and a supplemental Bill in nature of it If 
the Decree is enrolled, it is strictly a Bill of Review ; and prays, that the De- 
cree may be reviewed and reversed : if not enrolled, the prayer is, that the 
cause may be re-heard. In either matter of supplement or revivor may be in* 
troduced, with the proper prayer, [p. 177.] 

Possibility a present interest ; and capable of devise, [p. 182.] 

The Decree, pronounced in this case on the 31 si of July, 1798 (I), 
ordered among other things, that the Bill of Maria Perry should 
stand dismissed, against the Defendants Thomas Smith and William 
Phelips, the heir at law of Edward Phelips, with costs ; and should 
also stand dismissed, as far as it sought to change the real estates of 
Thomas Lockyer, on account of the trust under the Will of John 
Lockyer. 

The Bill in this cause was filed on the 3d of IVfarch, 1806, by 
George Lockyer Perry and Charles Hart and Sophia, his wife, late 
Sophia Perry : George Lockyer Perry and Sophia Hart being the 
children and devisees of IVfaria Perry ; stating, that the Decree of 
1798 had not ever, or until very lately, been signed and enrolled ; 
and as to so much as directed that the Bill of Maria Perry 
[* 174] ^should stand dismissed against Thomas Smith and Wil- 
liam Phelips with costs, and should also stand dismissed, as 
far as it sought to charge the real estate of Thomas Lockyer, it was 
erroneous ; and ought to be reversed ; as it appears by the Decree 

(«) See anU, note (a) S. C. 4 V. 108. 

(6) With regard to Bills of Review and Bills in the nature of Bills of Review, 
see Story, £q. PI. § 403 to § 425, where the points established by the present case 
are considered. See also, H" kiting v. Bank ofU.S» 13 Peters, 6, 13 ; Dexter v. 
Arnold, 5 Mason, 303, 310, 311 ; Web v. PeU, 3 Paige, 368 ; ffinr v. Blaekky, 2 
Johns. Ch. 488; Livingston v. Htibhs, 3 Johns. CL 124; Pendleton v. JPoy, 3 
Paige, 204. 

(1) JxUe^ vol. iv. 108 ; Lenth v. Lendi, it. 511 ; Denton v. DavieSypoit, xviiL 499. 
VOL. XVII. 8* 



1810.] PERRT V, PHELIPS. 174 

and proceedings, and particularly by the Decree itself, that there was 
a large deficiency in the personal estate of Thomas Lockyer to an- 
swer what had come to his hands on acoount of the rents and profits 
of the real and personal estate of John Lockyer, subject to the 
trusts of his Will, and thereby directed to be laid out in the purchase 
of lands, and that the real estate, which had been purchased by 
Thomas Lockyer, ought to have been charged with the deficiency ; 
and Thomas Smith and William Phelips ought to have been ordered 
to convey a sufficient part of the purchased estates upon the trusts 
of John Lockyer's Will. 

The Bill also stated that some farther proceedings were in the life 
of Maria Perry had in the suit: but she died on the 21st of March, 
1802; and the suit was revived against the heirs at law and person- 
al representatives of the infant Thomas Smith and other proper par- 
ties. The prayer of this Bill was, that the Decree may be reversed 
accordingly ; and the Plaintifis relieved against it ; or, at least, that 
they may have the suit, abated by the death of Maria Perry, restor- 
ed and made perfect against William Phelips, and the other Defend 
ants, the heirs, devisees, and personal representatives, of Thomas 
Smith : so as to be in the same plight and condition as they would 
have been in against Mdl'ia Perry. 

The Defendants, the representatives of Thomas Smith, by their 
Answer stated, that the Decretal Order of July, 1798, hath been du- 
ly enrolled in this Court ; and submitted, that, the said 
suit, as to so ^'much as sought .to make the real estate of [^ 175] 
Thomas Smith liable to the trusts of John Lockyer^s Will, 
having been dismissed, as aforesaid, the Plaintiffs have no right to 
revive the said suit against the Defendants ; or, if they have, are 
not entitled to such relief as is prayed against the Defendants in 
respect of the estates of Thomas Smith or Thomas Lockyer, to 
which the Defendants are entitled. 

A preliminary objection was taken to the form of this Bill. 

Mr. Richardsy Sir Samuel RomiUyy and Mr. Trowery for the De- 
fendants, contended, that this Bill was contrary to the whole course 
of practice : not a Bill of Review ; but a Bill in nature of a Bill of 
Review, for error apparent, and also a Bill of Revivor and Supple- 
ment, altered by amendment to a Bill of Supplement, contain- 
ing matter, the subject of a Bill of Review, with an alternative 
prayer, adapted to either of the cases stated ; that the Decree 
was, or was not, enrolled ; as it should, or should not, be con- 
sidered a Bill of Review ; the effect of which is, that no point can 
be put in issue. This is also an attempt to obtain the object of a 
rehearing at a much greater distance of time than the period, limit- 
ed for a Re-hearing or Appeal. The cases of error apparent, put 
in Mr. Cooper's and other books of practice, are upon manifest er- 
ror in legal conclusion : but in no instance has an erroneous conclu- 
sion, formed upon a complication of facts, being held to constitute 
error apparent. 

Mr. Harty Mr. HaU and Mr, Bdl, for the Plaintiffs.— There is no 
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doubt, that a Bill of Review may be at the same time a Bill of 
Revivor and Supplement. That is clearly laid down by Lord 
Redesdale (1) ; referring to authorities in Vernon (2) and Hard- 
res (3); and there are modern instances without objection.- 
Many cases may be put; showing the necessity of such a prac^ 
tice. No objection arises from its being, not an original but a 
supplemental Bill, afterwards turned into a Bill of Review. The 
Court looks only to the amended Bill. That is the Record. 
Neither is there any objection from the statement and prayer. In ei- 
ther case the Plaintiff has a right to have the Decree reviewed : if 
enrolled, by a Bill of review : if not, by a Bill in nature of a Bill of 
B.eview. 

The Lord Chancellor [Eldon] — ^There is no objection to this 
l^ill ; as being on the face of it a Bill of Review and also a Bill of 
Revivor and Supplement ; as in some cases the Bill must of necessi- 
ty be both a Bill of Review and a Bill of Revivor ; and in some a 
Bill of Supplement also, in addition to those two descriptions. Ad- 
mitting, that there is not much difference between a Bill of Review 
and a Bill in nature of a Bill of Review, I have considerable doubt 
upon this Bill ; whether, the Plaintiff must not, as far as he seeks 
relief, (jietermine, that his Bill shall be either a Bill of Review or a 
Bill in nature of a Bill of Review ; and I apprehend, I should let in 
a mischievous practice by not requiring him to make that determi- 
nation, whether his cause should be treated as introduced by a Bill 
of the one or the other description. If it is competent to a Plain- 
tiff, not filing a Bill of Review, together with a Bill of Revivor and 
Supplement, in order to have the relief, which may be obtained by 
such a Bill, but stating, that he will not determine, whether there is 
error apparent in the Decree, contending that there is ; but, in case 
it shall not prove so, electing in his prayer, to make it a 
[* 177J mere * Bill of Revivor, or Supplement, or both, the eon- 
sequence is, that all the protection against a Bill of Re- 
view, founded on error, apparent in the Decree, is gone by the ef- 
fect of that alternative prayer. In the case of newly discovered facts 
the leave of the Court must be obtained ; which gives protection : 
but this difficulty occurs from putting the case in the alternative ; 
that the Defendant can neither plead nor demur: he must be 
brought to a hearing; and may incur all the vexation of a suit; 
whether it shall turn out to be a Bill of Review, or not. Upon these 
grounds I have considerable doubt, whether the Plaintiff can put his 
case in the alternative ; as a Bill of Review ; or, if the Court shall 
think it not so, then as a Bill of Revivor and Supplement. 

There is this difference between a Bill of Review and a supple- 
mental Bill in nature of a Bill of Review. In the former, if intro- 
ducing also matter of Supplement or Revivor, the prayer, as far as 
it is a Bill of Review, is, that the Decree may bo reviewed and re- 

(1) Mitf.81. 
k) 1 Vera. 135. 
(3) Hardr. 104. 
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versed : in the other, adopting ako the proper prayer for Revivor, 
as to the supplemental matter, you pray, that the cause may be re- 
heard. In that respect also I doubt, whether this is an accurate 
record in not stating positively the fact, whether the Decree is en- 
rolled, or not. If it is enrolled, the Bill is a Bill of Review, strictly 
speaking : if not, it is a Bill in nature of a Bill of Review ; and then, 
according to Lord Redesdale (1), the Plaintiff, stating, that there is 
error in the Decree, prays, that the cause may be re-heard. 

* With regard to the other point, there is a great dis- [* 178] 
tinction between error in the Decree and error apparent. 

The latter description does not apply to a merely erroneous judg- 
ment ; and this is a point of essential importance ; as, if I am to hear 
this cause upon the ground, that the judgment is wrong, thoqgh there 
is no error apparent, the consequence is, that in every instance a Bill 
of Review may be filed ; and the question, whether the cause is well 
decided, will be argued in that shape : not, whether the Decree is 
right or wrong on the face of it. The cases of error apparent, found 
in the books, are of this sort ; an infant not having a day to show 
cause, &.C. ; not merely an erroneous judgment. 

I farther doubt upon this case, whether a Bill in nature of a Bill 
of Review can be filed upon matter of Law. Where the Decree has 
been enrolled, there are two grounds of Review : error apparent ; 
and new facts ; or facts, newly discovered. In the first case the 
Plaintiff has a right to file a Bill of Review : in the two latter cases 
he must have the leave of the Court. Where the objection is upon 
matter of Law apparent, or a mistake in Law, to be collected from 
all the pleadings and evidence, the Decree not being signed and en- 
rolled, it is the subject of a re-hearing ; and there is no occasion for 
a Bill in nature of a Bill of Review, unless a supplemental Bill is also 
necessary ; to introduce new facts ; in which case the cause will 
come on to be heard upon the matter of that supplemental Bill to* 
gether with a re-hearing of the original cause (2) ; and the Court will 
vary the Decree upon the re-hearing ; taking into consideration the 
new, or lately discovered, facts : but I apprehend, there is no in- 
stance of a Bill in nature of a Bill of Review upon error appa- 
rent. 

* I will hear the cause upon the merits, before I give my [* 179] 
opinion upon the, question of form. 

Mr. Hart and Mr. Hall, for the Plaintiff. — ^With regard to the 
merits, the principle is very narrow ; that what is contracted to be 
done is in a Court of Equity considered as done ; and, farther, that 
what a man has undertaken to do in pursuance ojf a trust, reposed in 
him, the Court will consider him as intending to do. Though there 
is no more evidence of intention than what arises from the act done, 
yet from the obligation upon him to do the act, in consequence of 
the trust reposed in him, an implication arises upon principles of 

(1) Mitf. 82. 

(2) Moort V. Moorcy 2 Ves. 596. 
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equity, that he intended to do what he ought to do. The duty of 
Thomas Lockyer was, when his son attained the age of twenty-one, 
to lay out the fund of accumulated rents in a purchase. Having no 
property of his own to apply to that purpose, this accumulation was 
the only fund. He cannot be supposed to intend such a fraud by 
subtracting that fund from the trust ; disposing of it in the shape of 
real estate, not charged by his Will with debts ; and not leaving any 
personal property. There is no evidence, that he considered this 
fund as his own ; according to Lord Rosslyn's observation. If he 
did so consider it, he intended, that it should be applied according 
to the rights of the parties entitled. It would have been difficult to 
pursue the estate, if he had borrowed the money ; the relief depend* 
ing wholly on the fact, that the purchase was made with these very 
rents. Lechmere v. Lechmere (1) and the other authorities upon this 
subject are decisive ; and in the absence of positive evidence the just 
presumption from the circumstances is, that the fund was, as it ought 

to have been, applied in this purchase. 
[* 180] * Mr. Richards, Sir Samtiel Romilly, and Mr. IVoiccr, 

for the Defendants. — Until the death of Thomas Lockyer 
it was impossible to ascertain any one individual, as the person, en- 
titled to this estate. The proposition, that if a trustee under a trust 
to purchase land makes a purchase, he must be presumed to do that 
in the execution of his trust, is new. In the case of Letvis v. JUa- 
docks (2), though the husband had no other property, with which he 
could purchase land, except that, which was bound by the trust, your 
Lordship would admit the wife only as a creditor on the estate for 
that money, not as entitled to the estate. Upon the facts of this 
case all ground of presumption fails. Thomas Lockyer, receiving 
this small annual income of trust-property, makes from time* to time 
considerable purchases ; under circumstances, amounting to a breach 
of trust, if intended as an investment of the trust-fund. He was not 
to lay out the rents in a purchase, until a younger son attained the 
age of twenty-one ; but was bound to accumulate them ; to be laid 
out at that time. 

The Lord Chancellor [Eldon]. — I observe, upon the Report of 
this case (3), when it was before Lord Loughborough, that I thought 
myself obliged to argue it as falling within the authority of Lechmere 
V. Lechmere (4) and Sowden v. Sowden (5) ; and, being interrupted 
by the observation of the Court, that the point required a much 
broader principle than would limit the demand to the deficiency of 

the personal assets, and we must insist, that all the pur- 
[* r81] chases were * made for the cestui que trust under this Will, 

I felt myself obliged at the moment to make that admis- 
sion : but upon recollection I fear I did not perfectly comprehend the 



1) For. 80. 

|2) ^nf€, 48; vol. viii. 150. 

See anU^ vol. iv. 115. 

For. 80. 
(5) 1 Bra C. C. 582. 
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case at the time ; that I missed one point ; whether there was really any 
trust to lay out this fund in land until the death of Thomas Lockyer. 
If therefore this case stood now upon the merits, two questions would 
arise : first, whether during his life there was any trust to lay out the 
fund in land: secondly, assuming, that there was no such trust, yet, 
if it appeared by the Master's Report, that these rents had been so 
laid out, as to the effect of that* unconnected with any trust to lay 
them out during the life of Thomas Lockyer. With regard to the 
former proposition, it is not necessary now to decide, how far the 
two 'cases I have mentioned, both upon a question under a covenant 
in a settlement upon the issue of the marriage, govern such a case. 
This is an extremely remarkable Will M^ith reference to that sub- 
ject. The testator, it is plain, contemplated the event, that his 
brother, having then only two sons, might have more ; and expressly 
declares the trust, if he shall have no younger son, that shall live to 
attain twenty-one, then until such only son shall attain the said age : 
but on that event the father's trust was not gone ; as he might after- 
wards have another son, who might attain that age ; in which case 
the eldest could not take. The question upon the whole clause, 
connecting the construction of it with the rest of the Will, and 
attending to the object, is, whether the fether's trust was to cease, 
before it could be determined, whether there would be a younger 
son, who should attain twenty-one. If, when the eldest attained 
twenty-one, there had been one, or more, under that age, and all 
died under twenty-one, except the youngest, then only ten years old ; 
it is clear, the trust must have continued, until he attained 
* twenty-one, whether during his father's life, or afterwards : [* 1 82] 
or until by his death under that age after his father's decease 
the only surviving brother became the ascertained cestui que trust. 
That event could not determine during the father's life; and the 
testator did not recollect, that there might be a long interval between 
the periods, when the eldest might, attain twenty-one, and, when it 
could be determined, whether he or some other son was the cestui 
que trust. It was therefore held, that to the eldest son was given 
only a possibility ; which is a present interest certainly ; and has 
been held capable of devise (1). It is clear, that the personal estate 
was to be improved as personal, until a son became entitled to the 
real estate : and was then to be laid out in land, to be settled to the 
same uses. The construction of Mr. Justice Buller, in the first 
instance, and of Lord Thurlow afterwards, was, that upon the whole 
Will the intention was, that the accumulation should proceed, until 
a younger son should attain the age of twenty-one ; or it should 
appear, that a son, of that age, was the only son, who reached it ; 
that therefore was no trust to lay out the fund, until the whole could 
be laid out together ; and the trust to make a purchase could not 
arise before the father's death. 
i 

(1) Roe, on the demise of Perry v. Jones^ 1 H. Blackst 30 ; 3 Term Rep. 88 ; 
Pollex. 44 ; Fearne, 440, 3d edit w^nfe, vol. i. 254. 
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It is said, that question is concluded by this Decree ; and with 
regard to that it was contended, not that the money, received, before 
the son attained twenty-one, was a trust; but that the personal 
estate of Thomas Lockyer should be first applied in payment of what 
was due on account of those rents and profit ; and, if there should 

be a deficiency of the personal estate, that a suflicient part 
[* 183] of the real estates, purchased by Thomas * Lockyer, should 

be considered as purchased on account of the trust. Upon 
this, which is called a Bill of Review, no more evidence appears than 
that Thomas Lockyer, whose assets the PiaintifT seeks to make an- 
swerable, had a large personal estate. The fact, that his personal 
representative admitted assets, is upon the record ; and it cannot be 
represented, that he was not a man of substance. The Master's 
Report states, that he bought estates, lent money on mortgage, 
bought stock, and improved the property in his hands in all ways : 
but it is not ascertained upon the record, brought here by Bill of 
Review, that one shilling of this property can be ear-marked, as laid 
out in land. The whole may have been laid out in personal estate. 
It is not ascertained, what was the money paid on any one purchase ; 
and, if the Report is deficient in those respects, the defect cannot 
possibly be cured upon a Bill of Review. Farther, it could not be 
ascertained before the death of Thomas Lockyer, whether he would 
have a younger son, who would attain twenty-one. The inference 
is rather, that the fund was laid out, as more agreeable to the trust, 
not in land, but in personalty ; capable of that sort of improvement, 
directed with reference to the ultimate object to lay it out in land. 
Upon the whole the clear conclusion is, that I could not vary this 
Decree, dismissing the Bill, if it was before me on a proper Bill of 
Review. 

I am glad to be relieved from the necessity of determining the 
point, whether this is a Bill according to the forms of the Court; of 
which however I must take some notice ; as of great interest to the 
practice of the Court and the suitors in general ; and to guard 
against the conclusion, that I consider such a Bill sufficient. It must 
be open to plea or demurrer ; if known to the forms of the Court : 

or, as in the late case of Young v. Keighhf (1), to an ap- 
[^ 184] plication, * that it may be taken off the file, as a novelty ; 

and it would be competent to make the objection at the 
hearing. At present, having no doubt upon the merits, I shall 
guard against future mischief by declaring in the Decree, that it 
is not necessary to give my judgment upon the form. The Defend- 
ants must have the costs. 

See, cmie, the notes to & C, 1 V. 251. 

(1) ^nfe, vol. xvi. 348. 
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HARTOPP V. HARTOPP, 
[Rouis.— 1810, April 38, 90 ; Auqust 7.] 

Satisfactioh of a Le^cy by a parent to a child by a portion of the same amount, 
though with some circumstances of difference (a). 

Whether parol evidence can be admitted originally of an intention to substitute 
the one provision for the other, or onlv where it is first offered against the pre- 
sumption, it is clearly admissible to show, that the father was the author of Uie 
portion : viz. by stipulating on joining in the marriage-settlement of his eldest 
son for a charge, and giving up interests in consideration of it 

In the case of double provisions by a father for a child slight circumstances of >dif- 
ference not regarded, fp. 191.] 

Whatever is wanting to snow the consideration, and from whom it moves, may be 
supplied by evidence dehon the deed ; where such evidence does not contradict 
thedeed(6),[p. 192.] 

EowARD Hartopp Wiglet by his Will dated the Idth of May, 
1796, gave the sum of 30002. sterling as and for the portions of his 
daughter Juliana Hartopp Wigley, William Evans Hartopp Wigley, 
and of such other child or children, if any, who might be hereafter 
bom in his life-time or within due time after his death, to be equally 
divided between them, and to be a vested interest in them respect- 
ively at the time or times following: (that is, to say) if a daughter 
on her attainment of the age of twenty-one years, or on the day of 
her marriage with consent of her guardian : but, if his said present 
or any future daughter should marry without such consent, then her 
portion should not be vested until her attainment of the age of twenty- 
one ; and he willed, that the share or portion of his said youngest 
and any -after-born son as aforesaid should be vested in him or them 
respectively at the attainment of the age of twenty-one years ; and 
in case any or either of his said present daughter and 
* younger son and such after-born child or children as [*185] 
aforesaid shall die without attaining a vested interest in 
any part of the afore-mentioned sum of SQOO/. as aforesaid, then he 
willed, that the share pf such child or each and every such child so 
dying shall accrue and belong to the survivors or survivor or others 
or other of them ; and shall be vested at the same time with his, 
her, or their, original share or shares ; and be equally divided be- 
tween them, if •more than one; and that the like share, chance of 

(a) The present inclination of Courts of Equity is against raising double por- , 
tions. See anU, note (1) EUiaon v. Cookaon, 1 V. 110 ; 2 Story, Eq. Jur. § 1 110 : 
2 Williams, Exec. 955. 

(6) Where a deed, after stating a certain consideration, adds, " and for other 
considerations," parol evidence is sdmissible to show what those considerations 
were. Benedict v. Lynch^ 1 Johns. Ch. 370 ; see also Harvty v. •Alexander ^ 1 Ran- 
dolph, 219 ; 2 Stark. Ev. p. 548, 549, and notes ; afUe^ note (a) Hare v. Sheartpoody 
1 V. 241. 

Parol or verbal evidence may be resorted to in order to ascertain the nature and 
qualities of the subject to which the instrument refers. In the term "subject " is 
included every thing to which the instrument relates, as well as the, person, who 
is the other contracting party, or who is the object of the provision, whether it 
be by will or deed. 1 Greenl. £v. § 286; Phil. & Am. Evid. 732, n. (1). 
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accruer and survivorship, shall extend to such surviving shares, as 
before expressed concerning the original shares ; and he farther di- 
rected, that in case by the death of his present eldest son his said 
present younger son should succeed to his estates, before he should 
have attained the age of twenty-one years, his share of the above- 
mentioned sum of 3000/. should go over to his sister or sisters and 
younger brother or brothers, if any, in the same manner as if he had 
died under age ; and so in like manner if any other son hereafter to 
be born Bhall succeed to his (the testator's) said estate before attain- 
ing the said age of twenty-one years : Provided always that notwith- 
standing he had thereby deferred the vesting of his said children's 
portions until such i-espective ages and times as above-mentioned, 
the same should carry interest from his death at the rate of 5/. per 
cent, per annum : and he declared, that it should be lawful for his 
executrix, &c. to advance and 'apply a competent part of the inter- 
est and annual proceeds of each child's presumptive share of the 
afore-mentioned sum for his or her maintenance, clothing and edu- 
cation ; and that the residue of such interest should accumulate and 
be added to the principal of such respective shares, and be invested 
therewith in manner after-mentioned ; and he farther empowered 
his said executrix, &c. to advance any part, not exceeding one third 
part of the principal share, which his present or any after-born younger 

son or sons should for the time being be presumptively 
[*186] entitled to on coming of *age, during the minority of 

such son or sons; and to apply the same in buying 
him >or them a commission in the army, or establishing such son 
or sons in any profession or business ; and in order to make 
the fortunes of his said daughter and present younger son as equal as 
may be, the former being entitled to a greater proportion than the 
latter of the money already arisen and received from the rents of 
the estates at Freeby, he gave the sum of 500/. sterling as and for 
an addition to the portion hereinbefore provided or intended for his 
said younger son William Evans Hartopp Wigley ; and to be a vest- 
ed interest in and to be payable to him at the same time with his 
share jof the afore-mentioned sum of 3000/ ; and in case of his 
dying under ^ge to go over to the same person or persons as shall 
eventually be entitled to such share, and to carry interest from the 
testator's death after the like rate and in like manner, and such in- 
terest to be applicable for the same purposes as already expressed 
concerning the said sum of 3000/. and the interest thereof; and the 
testator charged the residue of his personal estate and also certain 
real estates with the payment among other things of the said two 
sums of 3000/. and 500/. 

By indentures of lease and release, dated the 17lh and 18th of 
May, 1808, reciting a settlement, made in 1782, in consideration of 
the marriage of Edward Hartopp Wigley and Juliana, his wife, by 
which several estates were limited to Edward Hartopp Wigley for 
life ; with remainder subject to a term of 500 years, to the use. of 
Edward Hartopp, the eldest son, in tail male ; with remainders over : 
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and that the trudt of the term was to receive the sum of 2000/. for 
the portion oL William Evans Hartopp Wigley, payable, as therein- 
mentioned, after the death of Edward Hortopp Wigley, with inter- 
est from his dea^h, it was witnessed, that, in consideration of a mar- 
riage between Edward Hartopp and Anna Eleanor Wrey, Edward 
Hartopp Wigley and Edward Hartopp conveyed Dalby 
House, with other estates * in Little Dalby, comprised in [* 187] 
the settlement of 1782, to the intent that a recovery might 
be suffered ; to enure as to the mansion-house and premises in Little 
Dalby to the use of trustees for 600 years ; and after the expiration 
of that term, and subject thereto, to other uses ; and it was declared, 
that the term of 600 years was so limited to the Defendants Simp- 
son and Fowke upon trust by mortgage or sale or other disposal of 
the premises, &c. to raise the sum of 2100/. for William Evans Har- 
topp Wigley ; to be a vested interest in him forthwith on the com- 
mencement of the said term of 600 years ; and to be paid to him or 
his representatives on the 23d of October (when he would attain 
twenty-one,) with interest from the commencement of the term after 
the rate of 4/. per cent, per annum ; and which said sum of 2100/. 
was thereby declared to be in satisfaction of a debt due to the Plain- 
tiff from his father, Edward Hartopp Wigley, as therein mentioned : 
and also in the case and event of the Plaintiff surviving his father 
Edward Hartopp Wigley, and not otherwise, by all or any of the 
ways and means before mentioned, &c. to raise and levy the farther 
sum of 3500/. for the Plaintiff; to be a vested interest in him on the 
decease of said Edward Hartopp Wigley ; and to be paid within six 
calendar months then next following, but without interest. 

Juliana Wigley, the wife of the testator, died in his life ; and he 
died on the 30th of June, 1808. 

• The Bill was filed by William Evans Hartopp Wigley, the only 
surviving younger child of the testator, his daughter Juliana Hartopp 
Wigley having died in his life, against Edward Hartopp, the eldest 
BOW, and the trustees of the term ; praying, that the trusts of the 
Will, as far as regards the two legacies of 3000/. and 500/. may be 
performed ; and that he may also be decreed to be entitled to the 
said provision of 3500/. under the trust-term created by the marriage 
settlement, &c. 

* The Answer submitted, that the provision, made for the [* 188] 
Plaintiff under the settlement, ought to be considered as an 
ademption of and substitution of the said two legacies of 3000/. and 
500/. 

The Defendant went into parol evidence. The solicitor, who pre- 
pared the deeds of 1808, by his depositions stated, that during the 
treaty for the marriage in 1807 the testator desired the deponent to 
bring his Will ; and, asking, whether the Plaintiff would not in con- 
sequence of his sister's death have under the Will 3000/. from the 
testator's unsettled property, and being answered in the affirmative, 
inquired, what was due to the Plaintiff in respect of the Freeby rents, 
in the county of Leicester ; which belonged to the testator and his 
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children jointly, but had been wholly received by the testator ; and 
also what debts the testator owed on security. Being informed, that 
the probable amount of the former was about 2100/., he desired to 
have an account in writing of these particulars, and of what the Plain* 
tiff would be entitled to under his Will ; and said, his intention was, 
that the Defendant should undertake to pay the whole of the money 
to the Plaintiff, to be charged upon the settled estates : the 2100/., 
which he called the debt, to be paid upon the Plaintiff's coming of 
age : he, the testator, himself paying the interest of it during his own 
life ; and the legacies (meaning the 3000/. and 500/.), being the term 
he then and always afterwards used, when speaking of those sums, 
to be paid at his (the testator's) death ; just as they would be under 
the Will. The aeponent observing, that upon the same principle 
those sums would not carry interest in the mean time, and, if the 
Plaintiff died before the testator, would not be payable at all, the tes- 
tator replied, '' certainly ; " as that was exactly what he meant : it be- 
ing in fact the legacies, only put in another shape. 
[* 189] * The deponent farther stated, that the testator fully un- 
derstood, that the Plaintiff would have the 2000/., pro- 
vided for younger children under the marriage-settlement ; and de- 
sired the deponent to explain the whole to the Defendant ; who after- 
wards told the deponent, he had consented to the charge rather than 
come to an open breach with the testator ; who might have defeated 
his pending treaty of marriage. The testator by letter desired the 
deponent to advise with the Defendant on the best means of securing 
the Plaintiff's money : 5600/. ; observing, that it had been agreed on 
between him (the testator) and the Defendant to be chaiged on the 
settled estates (stating the correspondence on that subject) ; that the 
Defendant had instructions to state such charge to the friends of 
Miss Wrey ; and accordingly, when the scheme of the settlement 
was drawn out, it was expressly stated, that the settled estates were 
to be charged, besides the 2000/. they were already subject to, with 
the farther sums o£2100/. and 3500/. for the benefit of the Plaintiff 
under the Will, and according to the contingencies, which had been 
proposed by the testator, and acceded to by the Defendant. The 
deponent mentioned to the testator, that, though there was no impro- 
priety in the settlement stating the 2100/. to be in discharge of a 
debt, actually due to the Plaintiff (meaning his share of the Freeby 
rents), there certainly would be in alluding therein to the Will of a 
person, still living, by stating the 3500/. as in lieu of legacies ; and 
suggested either a new Will, omitting, or a codicil to revoke, them. 
The testator assented ; and said, the former would be done soon ; 
and in the mean time they all knew, what was meant. Upon the 
execution of the deeds the testator repeated his satisfaction respect- 
ing the 2100/. and 3500/. ; talked again of the arrangement of his 
affairs ; saying, that he was not quite prepared, having been unwell, 
to give the deponent the particulars of his Will ; when 
[* 190] the deponent on account of the delay said, it would be * bet- 
ter to have a short codicil executed, when the charge 
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should have been completed by the Defendant's marriage, merely to 
revoke the legacies of 3000/. and 500/. ; stating, that the sums were 
otherwise provided and secured for the Plaintiff. The testator as- 
sented ; and the deponent accordingly ^hould have prepared such a 
codicil, had not the illness and death of the testator prevented it. 

Mr. Richards and Mr. Shadwdl^ for the Plaintiff, opposed the Ad- 
mission of the evidence ; observing, that in all these cases evidence 
was first introduced to repel a presumption, previously raised : but in 
this instance, no presumption being raised by a double portion from 
the father, there was no ground for introducing evidence. 

Sergeant Palmer and Mr. Wingfidd^ for the' Defendant, referred 
to the various cases (1) of presumed satisfaction ; the weakest that of 
a debt (2) : the strongest that of a child, claiming a double portion ; 
atad, as to the parol evidence, CooU v. Boyd (3) ; where the evidence 
was offered in support of the presumption ; and Lord Thurlow said, 
that when it is laid down, that evidence is admissible oh one side, it 
must be so on the other : and they contended, that clearly it is ad- 
missible to show the nature of the transaction. 

1810, Aug. 1th. The Master of the Rolls [Sir William 
Gbajjt]. — ^The question is, whether the Plaintiff be entitled both 
to the sum of 3500/., given by the Will to the younger children, and 
to. the like sum, provided for him by the settlement; or whether 
the portions, given by the Will, are not adeemed, or satis- 
fied, by the provision, made * by the settlement. Though the [* 191] 
amount of the sums is the same, there are some circum- , 
stances of difference. Neither is to take effect in iK>ssession until 
the father's death : but the legacy is to vest in possession at the age 
of twenty-one or previous marriage of daughters with consent ; with 
interest from the father's death.; the provision by the settlement be- 
ing payable within six months after his death without interest. The 
direction as to maintenance and advancement out of the legacy, 
during the time it is contingent, could have no application to the 
provision by the settlement; to be raised only in the event pf the 
Plaintiff's surviving his father ; and in that event payable within six 
months after the father's death, without interest. Upon the whole 
it is not clear, which is' most advantageous for the objects of the 
provision: but the balance against the last, if any, is not such as, in- 
dependently of other grounds, wilPwarrant me to hold, that the one 
provision cannot be a satisfaction for the other. 

It is settled, that in the case of double provisions by a father for a 
child, slight circumstances of difference are not to be regarded: at 
least, where the question is, not, whether a bounty is meant to satis- 
fy a debt ; but whether one bounty is to be substituted in the place 
of another. That ihe second provision is in this case a bounty as 

(1)^ See Benfcon^h v. Ifaiker, ante, vol. xv. 507, and the references in the notes, 
510; i. 112,259. 

(2) See fVallaee v. Pom/ret, arUc, vol. xi. 542, and the references. 

(3) 2 Bro. C. C. 521. 

VOL. XVII, 9 
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much as the first cannot be denied: the PlaintifT not having given 
any consideration for the charge in his favor. But it was not by the 
act of the father alone, but by the concurrent act of him and the 
eldest son, that the provision was made. It was therefore contended 
for the Plaintiff^ that, as it does not appear, that the father was the 
author of both, or that both are to be borne by his estate, this is not 
a case, in which the presumption against double portionsr can have 
any application. On the other side evidence is offered to show, 
that the intention of all parties was to substitute the charge in the 

room of the legacy ; and that the father bargained for such 
[* 192] a substitution; *a8 the condition, on which he agreed to 

concur in the settlement. The admissibility of such evi- 
dence was objected to by the Plaintiff; and, notwithstanding the 
cases, that were cited, I doubt, whether strictly it be competent in 
the first instance to give evidence of declarations of an intention to 
substitute one provision for the other. Put I conceive it may be 
shown by extrinsic evidence, who is the author of a gift, where that 
does not appear on the face of the transaction. Whatever is want- 
ing to show the consideration, and from whom it moves, may, I ap- 
prehend, be supplied by evidence dehors the deed; where such 
evidence does not contradict the deed. In the present case the 
probability, independently of any extrinsic'evidence, is, that it was 
the father, who bargained for this charge in favor of his younger son. 
The evidence clearly shows that to have been the case ; and proves 
that he made it a' condition of his concurring in the settlement. The 
father is thus in effect the sole author of both provisions. By con- 
curring in the settlement, which he was not bound to do, and giving 
up his life-interest in a part of the estate ; and subjecting other 
part to an Annuity ; which might fall upon it in his life-time, he be- 
came a purchaser of the second provision, which makes the case the 
same as if it came directly out of his own estate. Then excluding 
all declarations of actual intention, the presumptive intention is a 
substitution of the 3500/., thus provided by the fexher's means for 
the younger son in the room of the very same sum, given by the 
Will. 

The Bill, as far as it sought payment of the^ sum given by the 
Will, was dismissed. 

With respect to the prima-facie preaumption against a child's claim to a doable 
portion, and the admissibility of evidence to repel that presumption, see, anU^ the 
notes to Ellison v. CooksoUt I V. 100 ; note 6 to Blake v. Bunbury, 1 V. 194 ; note 
2 to Barclay v. WainmigfU, 3 V. 463; and note 2 to SlraUon v. Best,'! V. 285. 
How far the parol declarations of a testator are admissible evidence, to repel a le- 
gnl presumption, see note 2 to Oennetl v. Lewlhwaiie, 2 V. 465. 
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BUTTON V. MORRISON (1). 
[1809, Feb. 27, 28 ; Mat 8. 1810, July 24.] 

AsflieifMENT by partners by deed of property, proved to be all their property, in 

* trust for their creditors, with a proviso to be void, if all the creditors for &bove 

20/. should not execute, or a Commission of Bankruptcy should issue within a 

certain time, is an act of bankruptcy : not, where, the deed being joint and noi 

several, one never executed. 

The Interest of each partner is his share of the surplus, subject to all the partner- 
ship accounts ; and that Interest only is liable to the execution of a creditor (a). 
By the bankruptcy of one his Interest is devested and vests in his Assignees by 
relation to the act of bankruptcy. Th^jOEHare joint creditors under Judgment < 
in Foreign Attachment, of the same ^te with the Commission, but subsequent 
to the act of bankruptcy, cannot have Execution against the joint property ; 
which mu^t be applied among all the joint creditors. 

Assignment of property, retaining possession, fraudulei^t against creditors {h\ 
[p.l97.J 

Joint creditors cannot prove under a separate Commission of Bankruptcv for the 
purpose of receiving Dividends, but only to assent to or dissent from the Certi- 
ficate. An account and application of. the joint estate is directed on the appli- 
cation of any joint creditor: the residue to be distributed according to the res- 
pective interests of the partners, [p. 209.] 

In the year 1806, Robert Rumbold, Robert Dutton, the younger, 
and James Houghton, carrying on business as merchants and co-part- 
ners, having shipped goods on an adventure to New Orleans, which 
proved unfortunate, called a meeting of their creditors ; and hf in- 
denture, dated the 17th of December, 1806, they assigned • 
to *the Plaintiffs all and singular the goods, wares, mer- [* 194] 
chandize, and effects, so shipped from England, as afore- 
said, which had not been sold, and the produce of such part as had 
been sold, and disposed of, all goods, wares, and merchandizes, ship- 
ped or consigned back in * return for the same, together with all in- 
voices, policies, bills of lading, and other papers, relating thereto ; 
upon trust to sell and dispose of such of the said goods ts were un- 
sold, and to get in and cpllect the property so assigned ; and they 
constituted the Plaintiifs Dutton, and Gilgrest, and Mead, since de- 
ceased, their attorneys for that purpose ; and it was^ declared, that the 
trustees should stand possessed of the property so assigned, after pay- 
ment of the expenses of the trust, to pay and divide the several debts 
due from th^m, said Robert Rumbold, Robert Dutton, the younger, 
and James Houghton, to Plaintiffs Dutton and Gilgrest and the sev- 

(1) 1 Rose Bank. Cas. 213. 

{a) See anltf note (a) Young v. Keighleifj 15 V. 557 ; note (b) Taylor. v, Fiddsy 
4V. 396. 

{h) For an ample review of the various and conflicting authorities on this matter, 
in Eogland, and in the difierent States, see 2 Kent, Com. <5th ed.) 515-532. 
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eral other creditors, parties to said indenture, by an equal pound-rate, 
according to the amount of their respective debts ; and to pay the 
amount, if any should remain, unto Rumbold, Dutton the younger, 
and Houghton, in equal shares. The deed contained a proviso, that 
in case all the joint creditors, whose debts amounted to upwards of 
5^0/., should not execute the indenture by the time therein mentioned, 
or a Commission of bankruptcy should issue in the mean time, the 
said indenture should be void. - " 

This deed was executed by Rumbold : but one of the partners 
never executed it. Several of the creditors, but not all to the amount 
■of upwards of 201., having executed it within the time, some of those 
who had not, attached in the Court of the Lord Mayor of London 
the trust-pfoperty in the hands of Dutton, the trustee, and though no- 
tice was served on them, that a docket had been struck, and a Com- 
mission of Bankruptcy would be forthwith issued on an 
[* 195] Act of Bankruptcy antecedent to *such attachments, they 
proceeded ; and on the 10th of May obtained yerdicts in 
the attachments ; and entered up judgment. 

A Commission of Bankruptcy issued against Rumbold alone, dated 
the 10th of May, on the Petition of a joint creditor, who had not 
executed the trust-deed ; and Rumbold was declared a bankrupt 
upon an Act of Bankruptcy, prior to the executions and attachments ; 
viz. by his execOtion of the indenture of assignment, and proof, that 
the premises thereby assigned, comprised the whole of his estate 
and effects ; and a provisional assignment was executed. 

The Bill was filed by the two surviving trustees in the Deed, and 
the provisional assignee under the Commission; charging, that the 
trust-money in the hands of the Plaintiffs being the joint estate of 
Rumbold, Dutton, and Houghton, is now by reason of the bank- 
ruptcy of Rumbold and the absence from the kingdom of the other 
partners, payable to the Assignees under the Commission, to be ap- 
plied in satisfaction of the joint debts; and prayed an Injunc- 
tion against execution under the attachments, and that tlie trust- 
money in the hands of the surviving trustees under the trust-deed 
may be paid into Court, or to the other Plaintiff, the provisional 
Assignee under the Commission, for the benefit of the joint cred- 
itorti. 

Mr. Hart and Mr. Roupell, for the Plaintiffs. — Sir Sdmuel Rom'- 
iUy and Mr. William Agar, for the Defendants. — ^The question, first 
made, arose upon objections to the act of bankruptcy by the execu- 
tion of the trust-deed : first, as not being a fraudulent con- 
[*" 196] veyance within the * bankrupt laws (1) : the Defendant's 
Counsel observing, that it was to be lamented, that the de- 
cisions upon that subject (2) had been made ; and they should not be 
• ■■,. - ■ ..... 

(1) Stat. 1 Jam. I. c. 15,8.2. 

(2) Gayner^s Case, stated 1 Bur. 477 ; Worsdey v. Dt MaUos, 1 Bur. 467 ; JViison 
V. Day, 2 Bur. 827. See also 4 Bur. 2239 ; Butcher v. Easto, Doug. 282 ; H(usd 
V. Sianprnm, 1 Bro. C. C. 99 ; Doug. 2d edit 89, n. ; 1 Cooke's Bank. Law, 88 ; 
Kettie V. Hammond, 1 Cooke's Bank. Law, 89 ; 8th edit. 106. 
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extended: secondly, as being an imperfect deed; not capable of 
passing the property : viz. a joint Deed of Assignment, not executed 
by one of the parties ; and also upon the effect of the proviso, mak- 
ing the deed void in<»ise all the joint creditors, whose debts amount- 
ed to upwards of 20/., should not execute within the time mentioned, 
or a Commission of Bankruptcy should issue in the mean time. For 
the Plaintiffs it was insisted, that such a Deed is completely within 
the spirit and meaning of the Bankrupt Law for the reasons given 
by Lord Mansfield : first, that the necessary effect is, that the per- 
son assigning ceases to be a trader : secondly, (which, it was ad- 
mitted, had been frequently questioned,) that such a Deed is to be 
considered a fraud upon every creditor, wha dissents from that mode 
of arrangement. Against the other objection it was said, that 
though the act, which would constitute an act of bankruptcy, was 
intended to be joint, the failure of one party to. complete it, from 
whatever motive, would not prevent the effect of the act, done sep- 
arately by the other. 

The Lord Chancellor [Eldon]. — ^The foundation of the doubt 
upon these cases, which commence before (1) Lord Mans- 
field's time, is, that * nothing can be an act of bankruptcy, [^ 197] 
but what the Statutes have made such. With regard to 
drawing visible stock from the creditors, that does not apply to 
traders only : but any man, assigning property, keeping the posses- 
sion himself, is within the doctrine of Twyne^s Cast (2) guilty of a 
fraud. The doubt upon those cases is, whether a grant, not fraud- 
ulent by the Common Law, is to be considered fraudulent upon two 
principles : first, that the man can trade no longer : secondly, that 
it is an attempt to make a distribution of his effects, different from 
that, which the bankrupt law permits. The observation upon that 
has always been, that, until he becomes bankrupt, he has a right to 
make that distribution. It is however after all the decisions, that 
have taken place, much too late to disturb them : whether they 
should .be extended is another consideration. 

The act of bankruptcy, alleged in this case, if it is one, must be 
that, which is described by the Statute of King James (3) : any 
fraudulent grant or conveyance of his lands, tenements, goods or 
chattels, to the intent or whereby his creditors shall or may be de- 
feated or delayed for the recovery of their debts. Assuming for a 
moment, that this instrument was executed by all the three, and 
comprehends the whole, or nearly the whole (4), of their estate and 
effects, it would be very improper to intimate any dodbt, that it is 
now to be considered perfectly settled, that such an instrument, 
though not a fraudulent grant at Common Law, is an act of bank- 
. ruptcy. 



(1) Gmma'sCasef Ex parU Foord, before Lord Hardwicke, 31st July, 1755: 
stated 1 Bar. 477, in Wondey v. Dt MaUos. 

(2) 3 Co. 80. 
Stat 1 James I. c. 15, a. 2. 
Wontky v. Dt Mattos, 1 Bar. 467. 



(3) 
(4) 
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Taking this therefore to be the assignment of all three, two ques- 
tions have been stated : first, whether- the provision, that the deed is 
to be void^ if a Commission of Bankruptcy shall be taken out, or if 
all the creditors do not sign within a given period, will, if without 
that provision the deed would have been an act of bankruptcy, pre- 
vent that effect; and upon that my opinion is, that this condition 
does not make it less an act of bankruptcy, than it would have been 
if the condition had not been inserted. 

With regard to the other question, upon the fact, that this was in- 
tended to be a joint and several deed, if it has even been determin- 
ed at law, I have not found the decision. It is purely a question of 
law ; of great importance, and some difficulty ; with reference to 
the doubt raised upon Lord Mansfield's decisions. . in Small v. 
Oiidley (I) the Master of the Rolls thought the deed not fraudu- 
lent ; and, if it was not fraudulent at Common Law, the Statute^ 
of Bankruptcy, not giving any new character to grants, it was not 
an act of bankruptcy ; and then, though the effect of the execu- 
tion of that deed was necessarily a cessation of the character of 
trader in that man, and that his estate and effects were put under a 
different course of distribution from that, ordained by the Bankrupt 
Law, yet Courts of Justice acquired the right to treat men as bank- 
rupts by Parliamentary authority, and by that alone ; and if he had 
not become a bankrupt, it was very difficult on principle to maintain, 
that they were at liberty to give, such an instrument a different 
character, and to make more of it, than the Legislature had in those 
Statutes, describing, what shall be an act of bankruptcy : the law 
being perfectly settled, that nothing is an act of bankruptcy, 
though the consequences may be precisely the same, -except what 

is described in the Statutes. 
[* 199] * It has however undoubtedly been long settled, that if 
a trader conveys all (2) his estate and effects, that is an 
act of bankruptcy ; as it seems, upon two principles ; which Lord 
Mansfield always, or in most instances at least, held to be open to 
parol evidence : first, that by that Act the trader necessarily, per- 
hctps not intending it, deprives himself of the power of carrying on 
his trade ; as he may by many acts, that will not be acts of bank- 
ruptcy : secondly, that he endeavors to put his property under a dif- 
ferent course of application and distribution among his creditors 
from that, which would take place under the Bankrupt Law ; and 
the Court of King's Bench have so long held such an instrument, 
though not void at Common Law, 'to be an act of bankruptcy, that 
it is too late at this time to examine the principle. Lord Mansfield 
goes into all the circumstances : the time of night (3) at which the 
instrument was executed ; what was to be the possession under it ; 
and what the application of the property ; stating, that the fraudulent 
intention is to be collected, not merely from the face of the instru- 

(1) 1 P. Will. 427. 

(2) See JToraeUyy. Dt MaUos, I Bur. 467. 

(3) Harmon v. Fi$her, Cowp. 117. 
VOL. XVII. 9* 
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ment, but from all the circumstances ; showing, what was its pro- 
posed operation. 

The question then is, whether within the principles of those de- 
cisions, this deed is an act of bankruptcy ; attending to the true in- 
tent and effect of it, taken altogether ; to what was intended to be 
done, and what is to be considered as not intended ; if the whole, 
thaf was intended,. was not capable of being done. Admitting, that 
this was not intended to be a several deed, but the creditors through 
the mutual agreement of all were to derive a benefit against each, 
if two retired from that agreement, and no bankruptcy had 
occurred, could the creditors have taken •advantage of [*200] 
the deed against the one. who executed ; but who, it must 
be admitted, did not mean to execute, so as to give the deed any 
effect, unless the others devoted their shares of the property to the 
same purpose ? I doubt, whether that would be the legal effect ; as 
in many casesthe law considers a variety of instruments as forming 
one transaction J and would not give effect to any instrument, unless 
the whole transaction was completed. If this instrument had been 
delivered as an escrow, there could be no doubt ; and if it was de- 
livered by one only for no other reason, but that the others could 
not execute, has that Act any effect, preventing his continuing a 
trader, or dedicating his property to any purpose whatsoever ? Un- 
der such circumstances I am unwilling to decide .this question my- 
self: the more so from reflecting upon the necessity of. extreme 
caution in determining what is an act of bankruptcy ; and the con- 
sequences, that may follow in criminal proceedings from permitting 
a Commission to issue, or to go on upon a doubtful act of bank- 
ruptcy; which a recent instance (l)has forcibly impressed on my 
mind. Unless therefore you have other acts of bankruptcy, a case 
ought to be directed. 

By consent it was ordered, that the cause should stand over ; and 
that aflSdavits should be made as to other acts of bankruptcy. Affi- 
davits were accordingly produced of acts of bankruptcy committed 
by the bankrupt in October 1S05, by keeping, and by quitting his 
house ; upon which the Defendants gave up that objection. 

Mr. Hart and Mr. Roupelly for the Plaintiffs, upon the other ques- 
tion relied on the case of Barker v. Goodair (2), and 
* what was said by the Lord Chancellor upon granting the [• 201] 
injunction in this Case, as decisive against the attachments; 
observing, that the only distinction was, that in BarJcer v. Goodair 
the judgment on the attachment was previous to the Commission ; 
and in this case the Commission issued on the same day : but the 
act of bankruptcy, and the docket struck, with notice, were long 
before. 

Sir Samuel BomUly and Mr. WiUiam Agar^ for the Defendants. 

(1) The King v. BuUock, 1 Taunt. 71 ; Ex park BuUock, ante, vol. xvi. 453, 

(2) .^n/e, vol. xi. 78. • 



sol DUTTON V. MORRISON. [1810. | 

— ^The case of Barker v. Goodair is not a decision against the right 
of joint creditors to resort to the joint effects notwithstanding an act 
of bankruptcy by one partner. The injunction was granted in that . 
case, and in this, only with the view to have the question considered 
and determined. The effect of a separate Commission of Bank- 
ruptcy against one partner is, that his separate property, which, as 
far as it is derived from the joint estate, is merely his share of the 
surplus, after satisfaction of the joint debts, is transferred to his as* 
signees. What jurisdiction has a Court of Equity to impeach the 
right of the creditor under a judgment against those specific effects? 
A Commission of Bankruptcy may be considered as an action and 
execution in the first instance : but an execution under a judgment 
at law transfers no part of the joint property ; merely giving a right 
to an account : each partner having an interest, not in the whole, 
but in the surplus merely. The fund, against which judgment has 
been obtained, remains entire ; and the bankruptcy cannot deprive 
the creditor of the fruit of his judgment. 

1810, July 24M. The Lord Chancellor [Eldon]. — 
[♦ 202] *The Report of the case of Barker v. Goodair (1) cor- 
rectly represents my opinion, that, whatever might ulti- 
mately be done, it was fit, that the rights of the parties under the 
circumstances of that case should be judicially decided ; and, that 
being my opinion, I certainly determined nothing upon the inter* 
locutory motion but that it was not proper to let the property go out 
of the power of the Court, until that decision could be obtained. 

The present case is this. Three persons, in partnership, propose 
to convey the whole of their property (for that is the effect of it), to 
trustees in trust for their creditors ; with a proviso to be void, in case 
all the creditors to the amount of above 20/. do not execute ; or, if 
a Commission of Bankruptcy should be taken out. In truth it would 
have been void, if it hod been actually executed according to the 
intention. All the creditors to the amount of above 20/. did not 
sign the deed ; and one of the assignees never executed. The Bill 
was filed upon the notion, that the Act of Bankruptcy, to be insisted 
upon against the attachments, was the execution of this deed ; and 
upon the point made, when the cause came on, that the deed, not 
being executed by all the three parties, was no act of Bankruptcy (2). 
My opinion was, that, this deed being intended for execution by 
these three persons, and being incapable of being executed according 
to the trust unless by those three, could not be considered as an Act 
of Bankruptcy. It became immaterial however to consider that; 
as, an Act of Bankruptcy of an older date being proved, brought the 
ciise to this ; that there was an act of Bankruptcy, preceding the 
verdicts under the attachments, on the 10th of May, and 
[* 203] * a Commission actually issued. There was no actual ex- 

(1) Ante, vol. xi. 78. 

(2) Poat, vol. xix. 296. 
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ecution therefore under the attachments at the time of the Commis- 
sion issued ; and, if there had been, it was immaterial. 

Under thes^ circumstances the question is, what is th^ effect of 
the Commission, the attachments, under which verdicts of even date 
were obtained, and the preceding Act of Bankruptcy : I mean the 
Act of Bankruptcy, committed by this one partner : whether the at- 
taching creditors, who have succeeded upon the plea of nil debet in 
the Mayor's Court, can find in the hands of the Plaintiff Dutton that 
property of the three partners, against, which they can have execu- 
tion entirely, as the property of the three : or, if not to be consider- 
ed the property of the three, property, to which the title is such as 
among the three, that such a creditor can take, if not the whole, a 
part of it. 

This question has been in a degree considered in two or three 
cases : never upon the hearing of a cause. In Bristow v. Potts (I), 
upon an application to Lord Loughborough for an injunction under 
circumstances altogether the same, his opinion was, that the assignees 
of one of the joint debtors had no equity to obtain an injunction 
' against the creditors of ail the debtors, having attached the property. 
When the case of Barker v. Goodair (2) came before me, I thought 
the point, as I do still, extremely important ; and I could not satisfy 
myself, that it was right upon the authority of Bristow v. Pdts to 
refuse the injunction in that stage of the cause. The difficulty is 
this. If previous to the- plea in the Mayor's Court, which 
• is in effect to try, whether the property in the hands of [• 204] 
the garnishee is the property of all the debtors, an Act of 
Bankruptcy is committed by one, and a Commission issues, I cannot 
conceive, the plea, that the property of the three was in the hands of 
the garnishee, could be made out in fact; as by the Act of Bank- 
ruptcy by one, previous to the attachment, followed by a Commis- 
sion, the interest of that one passed to his assignees ; and was no 
longer his interest. It is true, if the issue of fact in the Mayor's 
Court was tendered previously to a Commission, it would be difficult, 
pethaps impossible, to maintain, that the plea in fact would not be 
made good ; as, though the Commission, when taken out, will relate 
to the Act of Bankruptcy, yet, if a Commission should not be taken 
out, there is no negative of the fact, that this was the property of the 
three. If however a Commission should afterwards issue between 
verdict and execution under the attachments, the verdict giving a 
right to execution upon the property of the three, and the interme- 
diate transaction devesting out of one by relation to the Act of Bank- 
ruptcy his interest in that property, the question would be, whether 
the execution could lay hold of the property of th&t one ; and the 
two Statutes of King James (3), declare, what it was not necessary to 
enact, when it was once determined, that the Commission should 
relate to the Act of Bankruptcy, that, as a judgment, if not executed 

(1) In Chancery, 28th January, 1801. Stated axiU^ vol. xi. 81, note. 

(2) Avttj vol. xi. 78. 

(3) Stat 1 James I. c. 15, s. 13; Stat 21 James L c. 19, s. f>. 
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before, or if executed after, an Act of Bankruptcy, is of no worth as 
against the creditors, so an attachment, not executed before, or ex- 
ecuted after, an Act of Bankruptcy, as against the creditors affects 

only the interest of the bankrupt. 
[* 205] *That being the effect of the relation, this Commission, 

the moment it was taken out, of even date with the ver- 
dicts^ but founded upon an act of bankruptcy long previous to any 
suit in the Mayor's Court, in October, 1805, must have relation to 
that act of bankruptcy ; and by virtue of that relation must vest the 
property of this individual partiier in his assignees, as their property 
from that time. The consequence is, that this Plaintiff must be 
considered as having in his hands property, not of the bankrupt and 
the solvent partners, but which was to be disposed of, as it was just, 
and legal, and equitable, not as their property, but as the property of 
the assignees and the two solvent partners ; and my doubt upon the 
case of Bristow v. Potts (1) was, whether, if that was not the prop- 
erty of the twq partners, Lord Loughborough's conclusion, in effect 
that the creditors of the two debtors should have execution against 
it, as if it had remained their property, was right ; and I still think 
that a difficult conclusion. 

Another question remains, of far more difficulty, and of as much 
importance as any that has been decided. Where a creditor takes 
out execution against the effects of an individual, concerned in a 
partnership, it seems to be a very difficult thing to determine with 
certainty, how he is to take his execution. The old cases, if they 
are to govern, go in this simple course; that the. creditor, finding a 
chattel, belonging to the two, laid hold of the entirety of it ; con- 
sidering it as belonging to the two; and, paying himself by the ap- 
plication of one half, he took no farther trouble. It is obvious, that 
it was very difficult to maintain this as an equitable proceeding ; if 

a due proceeding at Law ; that a creditor of one partner 
[* 206] should without any attention to the rights of the ♦partners 

themselves take one half of a chattel belonging to them ; 
as if it was perfectly clear, that the interest of each was an equal 
moiety. On the other hand it may be represented, that the world 
cannot know, what is the distinct interests of each ; and therefore it 
is better, that the apparent interest of each should be considered as 
his actual interest : but Courts of Equity have long held otherwise ; 
and long before the case of Fox v. Hanbury (2) I understand this 
Court to have said, that was not equitable ; and to have held, as is 
the constant course at present, that upon an execution against one 
partner, or the quasi execution in bankruptcy, no more of the prop- 
erty, which the individual has, should be carried into the partnership 
than that quantum of interest, which he could extract out of the con- 
cerns of the partnership, after all the accounts of the partnership 
were taken, atid the effects of that partnership were reduced into a 

( 1 ) ^nie, vol. xi. 81, note. 

(2) Cowp, 445 ; see anUj Taylor v. Ftelds, vol. iv. 396 ; xv. 559, note ; Hanhof 
v. GarraUy i. 236, and the note, 239. 
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dry mass of property, upon which no person, except the partners 
themselves, had any claim. In the case, supposed by Lord Mans- 
field, a Bill filed, where there was an execution at Law, a Court of 
Equity has no difficulty in managing it; having the means of taking 
the complicated accounts of the partnership, and. reducing the con- 
cern into that state, in which the property would be divisible as 
clear surplus : but the Court of King's Bench has repeatedly held, 
with considerable doubt of late, how the object is to be accomplished, 
that a creditor, taking execution, can take only the interest his debtor 
had in the property. 

The case now before me must be regarded in this point of view. 
The question being as to the efiect of the quasi execution 
under a Commission of Bankruptcy * against one partner, [* 207] 
with reference to the interest of himself and two others in 
a fund in the hands of the Plaintiff. The jurisdiction in bankruptcy 
being both legal and equitable, let us see, whether we must not of 
necessity go a great way in this case ; or admit, that we have already 
gone much too far in bankruptcy. The opinion of Lord Hardwicke 
was, that a joint creditor could prove under a separate Commission 
only for the purpose of assenting to, or dissenting fcom, the certifi- 
cate ; but not to receive dividends ; and that they must file a Bill for 
an account of the joint estate. The operation of that Bill was to 
draw into the joint estate the share of that bankrupt partner, taken 
in execution ; as far as bankruptcy can be so represented ; and by the 
effect of the Commission, the Bill, and the Decree, nothing could be 
divided among the separate creditors under the Commission but that, 
which formed the separate share of the bankrupt after the account, 
and an application of the joint estate to all demands against it. 
Lord Hardwicke therefore must either have thought, that upon such 
a case it was clearly fit to say, that execution against one partner 
should not affect the application of the joint fund to the joint de- 
mands ; or, as I rather believe, he found himself in a situation, re- 
quiring him to cut the knot ; and to make some rule, that would upon 
the whole be most convenient. 

This subject took a different course at different periods until the 
time of Lord Thurlow;* who considered it with great anxiety; and, 
having consulted most of the Judges, expressed his decided opinion, 
that the contrary course was the best, as being the most legal ; and 
therefore held, that the joint creditors should be admitted to prove, 
and take dividends, under a separate Commission ; that a Commission 
of Bankruptcy was an execution for all the creditors ; that, 
if a joint creditor had brought an action * against all the [* 208] 
debtors, he might have several executions against each ; 
and therefor^ the" bankruptcy, preventing his action with effect, 
should be considered as a judgment for him as well as the others; 
that he had a right to receive the dividends ; and it was upon the 
assignees of the separate estate to bring their Bill to have the ac- 
count settled. 

The question afterwards came to be considered by Lord Lough- 
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borough ; who got back to the old rule ; and abided by it firmly (1) : 
but great difficulties occurred of this sort. Lord Loughborough, 
adopting the principle of Lord Hardwicke's rule, did not adopt bis 
practice ; not putting the joint creditors to file a Bill bringing before 
the Court the assignees and the solvent partners; and taking the ac- ' 
count in their presence ; but taking this course ; directing the as* 
signees to take an account of the joint estate ; and, applying that to 
the discharge of the joint creditors, to ascertain the shares of the res- 
idue, belonging respectively to the bankrupt and the solvent partners. 
From the nature of this proceeding, unless the solvent partners 
thought proper to come in, and have the account taken before the 
Commissioners, the Lord Chancellor in bankruptcy^ had no power to 
compel them : neither could the joint creditors, unless they thought 
proper to come in* before the Commissioners*, be compelled in that 
proceeding to come in ; and if the other partners did not, or could not, 
as in the instance of residence abroad, make themselves parties, the 
account upon ordinary principles could not bind them. I pressed 
the difficulty, that would arise, if a joint creditor should 
[* 209] bring an action ; *and proceed to judgment: would this 
Court interfere upon the ground, that there was an order in 
bankruptcy, to which he and the other joint creditors were not parties ^ 
and to enforce that Order grant an Injunction agaiqst execution in 
that action ? That would be a question of great importance, if the 
Law was as simple, as it was supposed to be in the early cases upon 
this subject ; that the Assignees were tenants in common of a chat- 
tel with the solvent partner ; and the creditor might satisfy himself 
out of the apparent interest : but, taking the law to be, that no more 
should be applied than the result of a general account, the only ef- 
fect of the execution would be, that the creditor would have subject- 
ed himself to the general account, that was going on in another pro- 
ceeding. 

The question then came before me ; and upon consideration of all 
the authorities I thought the best course for me to adopt (whether 
the best in principle I have often doubted) was, that the rule should 
continue to be applied, as it had been for some years in a course of 
application ; and therefore I have not disturbed the practice ; as it 
- has of late prevailed. The result is, that now it has been under- 
stood for fifteen years, that under a separate Commission of Bank- 
ruptcy, the other partners remaining solvent, an account shall be di- 
rected of the joint estate in the absence even of the other part- 
ners ; and upon the application of any one joint creditor, whether 
the others choose it or not, the whole account being taken in the 
bankruptcy, the joint creditors shall he paid pari passu out of the 
joint estate ; and the residue shall then be distributed Only accord- 
ing to the respective interests of the partners : and, if the rule of 
law, where a creditor takes execution, is the same, perhaps we are 

(1) AnU, E^ parte Elton, vol. iii. 238 ; Ex parU JIbeUj iv. 837 ; see JEr paHe 
TaUt, xvi. 193, and the references in the notes, 194 ; iii. 243. 



1810'.] DUTTON 0. MORRISON. 209 

not far wrong. In the course of this period there has been no in- 
stance of a creditor, coming here ; saying, that he had a 
* judgment, not executed, against a partner; and desiring [* 210] 
to go on : nor has the case occurred in bankruptcy of a 
joint creditor, claiming to set aside the execution under the Commis- 
sion by a prior act. of bankruptcy^, and desiring to have execution 
against all without any aqcount. Such a case, if it occurred, must 
be dealt with upon much the same principle as this. 

This is the case of an act of bankruptcy in December, 1805 ; 
which severed the property of the bankrupt from the property in the 
partnership. From that moment the partnership effects were the 
property of the two solvent partners, and, if a Commission was af- 
terwards taken out, of the Assignees. The effect of that Commis- 
sion, if taken out before the execution, or after it upon a previous 
act of bankruptcy, is, that a part at least of the property, taken un- 
der the execution, would, in the latter case by relation, be the prop- 
of the Assignees ; and here it is material to observe, that my opinion 
differs from that of Lord Loughborough ; who thought, that the 
bankruptcy of one partner only would not, though founded upon a 
preceding act of bankruptcy, affect the attachments. I do not 
agree to that. My opinion is, that, if after an execution against one 
partner a Commission of bankruptcy issues against him upon an act 
of bankruptcy, antecedent to the execution executed, whatever may 
have been taken under the execution becomes by relation the prop- 
erty of his assignees at the time of that execution executed, and not 
of the bankrupt himself: the Comitiission by relation devesting his 
interest. 

What then is to be the case of these creditors ; who, having at- 
tachments against the property of these three partners, while it was 
their property, did not obtain execution, until a Commission issued 
against one of them upon an act of bankruptcy, antece- 
dent to the attachments: * by relation therefore devesting [*211] 
the property of that one? It is very difBcult to maintain, 
that the attaching creditor can take the property of the two remaining 
partners ; though he might take the property of the three, or of each : 
but admitting that he could take the property of the two, what is it, 
that he can take ? Is it more than what will appear to be the 
property of the two after ati account of the estate of the three and the 
joint demands upon them ? There is infinite difficulty in it: but it 
appears to me, that, notwithstanding these attachments, under the 
particular circumstances the joint estate must be applied among 
all the joint creditors, as well the attaching creditors as the others. 
The bankruptcy making one third of this property the property 
of the Assignees, the question is, whether the creditors by attach- 
ment, though they have judgment, can take execution : and my opin- 
ion is, that execution under the attachment cannot go against the 
property of the two ; if it could go against the property of the three, 
and of each, and that this is property, which must be applied among 
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all the joint creditors, exactly as the application is made in bank- 
ruptcy. 

I have gone through this ; as it is a very difficult subject ; and, 
as it has often appeared to me, that both in bankruptcy and the 
administration of assets the Court has done more upon principles oC 
convenience, than as standing upon legal reasoning. 

An Account v^as accordingly directed of the joint estate ; to be 
applied among all the joint creditors. 



1. This case is also reported in Rose, 213. 

2. In wiiat cases an assignment of his property by a trader amounts to an act 
of bankruptcy, see, arde, note 1 to Ex parU Richardson^ 14 V. 184: the act, it 
seems, must have been done with an intent to defeat or delay some of his credit- 
ors ; formerly, it would have been sufficient to show, that creditors had in fact 
been thereby delayed : as to the admissibility of parol evidence in such a case, 
see Ex parte Cawkwell, 19 Ves. 234. 

3. A Dond sworn and executed by one partner on behalf of all is, in law, the 
obligation of the individual alone who executed it: Ex parte Hodgkinson, 19 Ves. 
296 : see note 2 to Burn v. 8t4m, 3 V. 573. 

4. That the severity of criminal proceedings against bankrupts has been miti- 
gated by late enactments, see note 1 to Ex parte SuUock^ 14 V. 452. 

5. In what cases a subsequent commission of bankruptcy will over-reach an at- 
tachment of the bankrupt's property abroad, or in the Lord Mayor's Court, see 
note 1 to Ex parte WObrte, 8 V. 82 : recollecting that the 81st section of the sta- 
tute of 6 Geo. IV., c. 16, declares all executions and attachments against the 
lands or chattels of a bankrupt valid, if they were honajide levied and executed 
more than two months before the issuing of the commission of bankruptcy ; pro- 
vided the person lit whose suit such execution or attachment issued had not, at that 
time, notice of any prior act of bankruptcy committed by his debtor. 

6. As to the due application of joint and of separate estate, to the discharge of 
joint or separate debts, and in what sense a commission of bankniptcy is in the 
nature of an execution, see notes 3, 4, to Hankey v. Garrett^ 1 V. 236 ; note 5 to 
LysUr V. DoUand, 1 V. 4;^! ; and note 3 to ExparU Brotan, 2 V. 67. The 62nd 
section of the statute 6 Geo. IV., c. 16, allows joint-creditors to prove under a 
separate commission, for the purposes of voting in the choice of assignees, and of 
assenting to or dissenting from the bankrupt's certificate : but such creditors are 
not to receive any dividend out of the separate estate of the bankrupt, until all the 
separate creditors shall have received the full amount of their respective debts, 
with an exception in favor of a joint creditor who has taken out a separate com- 
mission as petitioning creditor; which course he is at liberty, under the 16th sec- 
tion of the said act, to pursue, as he was indeed before the statute : Ex parte De 
Tastet, 17 Ves. 250. 
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UPHAM, Ex parte. 
[1810, August 6.] 

Commission of Bankruptcy against a distant Country bank executed in London. 
On account of the holders of small notes in the Country another Commission 
was ordered, to be executed there, for the purpose only of receiving proof of 
debts, there : the proofs, so taken, to be received under the London Commission. 

Two Commissions of Bankruptcy having issued, and one being superseded, proofs 
under that ordered to be received under the other. 

Auxiliary Commission of Bankruptcy, to receive proof of debts in the Country, 
limited to notes under 202. ; and liberty to examine the bankrupts under it re- 
fused, [p. 2ia} 

A coBiMissiON of bankruptcy issued against Wilcocks and Co. 
bankers at Exeter : which was executed in London. A great num- 
ber of their notes for U. being in circulation in Exeter and the neigh- 
borhood, this Petition was presented ; praying that the Comniission 
may be superseded ; and that another Commission may issue, i)i- 
rected to Commissioners at Exeter : or that the time for the choice 
of Assignees may be enlarged, and that the meeting for that purpose, 
and the third meeting, may be held at Exeter : or that a special Com- 
mission may issue, directed to Commissioners at Exeter, for the pur- 
pose of receiving the proof of debts in that part of the country. 

Mr. Cooke, in support of the Petition, stated, that the ground of 
the application was the expense of proving these small debts in the 
usual way by affidavit ; and suggested, that, as all these notes were 
payable to the bearer, they might be bought up for the purpose of 
being proved under the subsisting Commission. 

Mr. Hart, for the Assignees, who had been appointed after the 
Petition was presented, made no opposition. 

The Lord Chancellor [Eldon]. — The objection to the mode of 
buying up these notes is, that they would be bought for little or 
nothing. In some way certainly this inconvenience must be provided 
for. Where two Commissions have issued, and one has 
been ^superseded, the proofs, taken under that Commis- [* 213] 
sion, though become a nullity, have been directed to be 
received under the other : a strong act ; which, I think, furnishes a 
principle, that admits of application in some form in this instance. 
Let another Commission issue, directed to Commissioners at Exeter, 
for the mere purpose of receiving the proof of debts ; and let the 
proofs taken under that Commission be received as proofs under the 
Commission in London (I). 

• Such circumstances as those which occurred in the principal case are specially 
provided for by the 20th section of the statute of 6 Geo. TV., c. 9a 

(1) The same course was taken soon afterwards in other instances of Country 
bania : Ex parU Perry ^ Ex parte SeoUj 1 Rose's Bankrupt Cases, 12. In the form* 
er case the operation of the auxiliary Commission was limited to notes under 20/.; 
and in the latter liberty to examine the bankrupts under the auxiliary Commission 
was refused. The Stat. 6 Geo. IV. c. 16, s. 20, authorizes the Lord Chancellor to 
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PITTS V. SHORT. 

[1810, August 9.] 

To a Bill by an heir against a claim under a devise for a discovery, and that the 
witnesses may be examined dt bene esse, and their testimony recorded, a gen* 
eral demurrer for want of £quity bein^ allowed, the Defendant was not permits 
ted to demur ore ienus as to the examination of witnesses ; not being made the 
subjeot of demurrer on the Record (a). 

General demurrer lies ; where the Plaintiff, though entitled to discovery, is not en- 
titled to relief (6), [p. 216.] 

The Bill stated, that William Clarke, seised in fee of estates in 
the county of Gloster, died in February 1781, intestate, unmarried, 

and without issue ; leaving Clarke, son of his brother Player 

Clarke, his heir at law ; that at the death of William Clarke, his said 
nephew was abroad ; and in consequence of his absence 
[♦ 214j and his ignorance of his uncle's death. ♦ Robert and Wil- 
liam Parfitt, two other nephews of William Clarke, under 
a pretended Will entered into possession of the real and personal 
estate. Robert Parfitt died in 1805 ; having devised the moiety of 
the estates of William Clarke to John Short and the other Defend- 
ants, in trust for William Parfitt for life ; with remainder to William 
and Robert Parfitt the younger, and Elizabeth Parfitt natural dau^- 
ter of William Parfitt the elder for their lives ; with remainder to 
their issue, as tenants in common in fee. 

The Bill farther stated, that on th^ death of Robert Parfitt the 
elder, his brother William by permission of the trustees entered into 
possession of the last-mentioned moiety ; and he died in July last ; 
having devised his moiety to Short and others, and their heirs, in 
trust for William and Robert Parfitt the younger, and Elizabeth Par- 
fitt, at the age of twenty-one ; with remainder to their issue, as ten- 
ants in common in tail, subject to an annuity of 50/. to his wife Eliz- 
abeth Parfitt. Upon his death, leaving William and Robert Parfitt 
the younger, Elizabeth, his natural daughter, and his widow, surviv- 
ing, the trustees under his Will and the Will of Robert Parfitt the 
elder, entered. 

The Bill proceeded to state, that William Clarke had, besides his 
said brother and sister Player Clarke and Mary Parfitt, another sister, 
Ann Clarke ; who, as well as Player Clarke and Mary Parfitt, died 
in his life. Ann Clarke, in October, 1751, married Charles Rosen- 
dall; by whom she had one child, Mary, wife of the Plain tifi" Wil- 

direct an auxiliary Commission for proof of debts under 20/., and the examination 
of witnesses, on oath, or either of such purposes, with the same powers to compel 
the attendance of and examine witnesses, &.c., as in an original Commission: such 
examination to be in writing, and annexed to, and to fonn part of, the original 
Commission. 

(a) See ante, note (a) Pyle v. Price, 6 V. 779. 

(6) See ante, note (a) Brandon v. Sands, 2 V. 514 ; note (a) East India Co. ▼. 
JVeave, 5 V. 173 ; note (a) Sutton v. Scarborough, 9 V, 71 ; PqoI v. lAoifd, 5 Met- 
calf, 525 ; Story, £q. PL $312, and notes. 
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liam Pitts. Clarke, the son of Player Clarke, returned to 

England' after the decease ojf his unde William Clarke : but, being 
in indigent circumstances, was unable to prosecute his claim to 
the estates of his uncle ; and soon afterwards went to sea 
again ; and died some time since unmarried, and * intes- [* 215] 
tate ; leaving the Plaintiff Mary Pitts his first cousin ; who 
on his death became absolutely entitled to one undivided moiety or 
half part of the said freehold' estate. The Plaintiffs then stating, 
that the Defendants resist the Plaintiffs' claim, pretending, that Wil- 
liam Clarke made a will in February 1781, devising to Robert and 
William Parfitt the elder, their heirs, &c. as tenants in common, and 
appointing them executors, charged, that Clarke was not of sound 
mind, &c. ; that the Will was not duly executed ; and was procured 
to be made to deprive the son of Player Clarke of his right ; that 
William Clarke was previously to his death at variance witli Robert 
and William Parfitt ; and the Plaintiff, as one of the co-heirs of 
William Clarke, is entitled to a moiety of the estate ; praying a dis- 
covery of the several facts charged ; that the witnesses may be ex- 
amined de bene esse, that their testimony may be prepared and re- 
corded in Court ; and that the Plaintiffs may have the benefit of the 
same hereafter at law, or otherwise, as tliey shall be advised. 

To this Bill the Defendants put in a demurrer ; alleging, for cause, 
that the Plaintiffs have not stated such a case as entitles them to 
such discovery. 

Mr. Wilson, in support of the Bill, having cited the case of The 
Earl of Suffolk v. Green (1), was stopped by the Court. 

Mr. Hart, for the Defendant, then offered to demur ore tenus to 
the examination of witnesses. 

The Lord Chancellor [Eldon]. — ^A demurrer ore tenus 
must be to that, which the * Defendant has demurred to [* 216] 
on the record. If the cause of that demurrer on the rec- 
ord is not good, he may at the bar assign other cause : but he cannot 
demur ore tenus upon a ground, which he has not made the subject 
of demurrer on the record (2). The consequence of such practice 
would have been, that .before the course of demurring generally, 
where the Plaintiff was entitled to discovery only, was established (3), 
if a demurrer failed as to the relief, the Defendant might have had 
a demurrer ore tenus to the discovery. This Defendant therefore, 
not having demurred to the examination of witnesses, cannot now 

(1)1 Atk. 450. 

(2) See 1 Anstr. 4, where Eyre, Ch. Bar. states, that a demurrer ore tenus is only 
allowed on new grounds ; not where a demurrer in paper on the same point has al- 
ready been over-ruled ; ante, PyU v. Prict, vol. vi. 779, viii. 408 ; and as to costs, 
1 Swanst, 288. Mr. Beames^s Orders in Chancery, 174. On plea over-ruled, 
there being no demurrer on record, Defendant cannot demur ort Unus ; Hook v. 
Dormnn, 1 Sim. &. Stu. 227. 

(3) Antt, Gordon v. Simkinson, vol. xi. .509 ; Bahr v. Mellish, x. 544 ; and see 
the notes, 553; ii. 4G1 ; viii. 3. 

VOL. XVII. 10 
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at the bar demur to that, which he had not before made the subject 
of demurrer. 

The Demurrer was over-ruled. 

See the notes to Renison v. AihUy^ 2 V. 459; and note 4 to Rotigtmont v. Tht 
Royal Exchange Anutanee Company^ 7 V, 304. 



SPEER V. CRAWTER. 
SPEER V. TAYLOR. 

[1810, August 9, 10, 21.] 

CoMMisBioMERS undof an Inclosing Act, liable to suits at law and in Equity for 
acts, not according to their authority. 

Demurrer to a Bill upon that principle, charging, not collusion expressly, but that 
they were proceeding to divide unjustly, and not according to their authority, 
viz. upon the information of a tenant of the Plaintiff's Manor, bein^ owner of 
the adjoining one ; and the boundaries, and documents being intermixed, over- 
ruled. 

Obligation of tenant to take care of the rights of his landlord, [p. 225.] 

The Bill in these causes stated, that the Plaintiff was lord of the 
manor of Weston in the country of Surrey, expectant upon the de- 
termination of a lease of thirty-one years from the 4th 
[♦ 217] of March, 1784, vested ^in Robert Taylor, lord of the 
manor of Imworth, otherwise Imbercourt, adjoining to, 
and lying in part intermixed with the manor of Weston. The 
Plaintiffs father in 1801 became the purchaser from the Crown of 
the manor of Weston, subject to the said lease ; but the manor of 
Imworth had been before granted out, and held, by private persons 
by virtue of such royal grant for several centuries. 

The Bill farther stated, that for a long time past the persons, suc- 
cessively holding the manor of Imworth, have obtained the lease of 
the manor of Weston ; and been in possession of both as owners of 
the former, and lessees of the latter ; and by such union of possession 
for so long a period the Court Rolls of the manor of Weston, &c. 
had been delivered over to, and remained in the custody of, the pre- 
decessors of the Defendant Taylor, lords of the manor of Imworth, 
and are now in the said Defendant's custody, &c. as lord of the said 
manor ; and since their being so held together the respective Rolls 
of the said manors have not been uniformly kept distinct, but blended 
and intermixed tc^ether ; and from the greater interest the success- 
ive holders thereof have had in the manor of Imworth, particularly 
in the time of Taylor, the Rolls of that manor have been made the 
principal, or in many instances the only, record preserved of the 
acts, which took place in both the said manors ; and the Courts of 
the manor of Weston have been neglected to be holden ; that by 
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such means the tenants of the manor of Weston, of which formerly 
there were many, have been all transferred to the Rolls of Imworth ; 
and the boundaries of the said manors where they respectively join, 
or lie intermixed, have not been preserved ; and cannot now, it is 
alleged, without the aid of the Court, be ascertained, in the open 
wastes or commons, which are known to be at the extremity of each 
of the said manors, or to extend into both of them ; that, 
* when the officers of the Crown were about to offer the [•218] 
reversion of the manor of Weston to sale, they were 
unable to make out the survey without applying for information to 
Taylor ; from which information, and the Parliamentary and Crown 
survey, mentioned by him, a map was made ; which was delivered 
to the Plaintiff's father, when he purchased it; and is now in the 
Plaintiff's possession. 

The bills proceeded to state, that there is at the extremity of the 
manor of Weston a common or waste, containing between six and 
seven acres, but formerly larger, as appears by the Parliamentary 
survey, called Weston Green ; generally reputed to be within that 
manor ; and another more considerable tract of waste or common, 
containing three hundred and fifty acres, called Weston, or Ditton, 
Common ; which is known to extend into both the said manors ; and 
wherein the line of the respective boundaries thereof is not ascer- 
tained ; but, though the precise boundary may not be now kn#wn, 
the proportion or admeasurement of the quantity of land therein, 
belonging to the manor of Weston, has always been known or re- 
puted at two hundred acres, part thereof; and which is the waste 
or common nearest to Weston Green. By an act of Parliament, 48 
Geo. III. for inclosing lanas in the several manors of Kingston-on- 
Thames and Imworth, and for selling part of such lands for the pur- 
poses of the Act, reciting an Act, 41 Geo. III. for consolidating cer- 
tain provisions, usually inserted in Acts of Inclosure, &c. the 
Defendants Crawter and Neale were appointed Commissioners for 
dividing, allotting, and inclosing, the lands therein mentioned, &c. ; 
with provisions, enabling the Commissioners under certain restric- 
tions to hear and determine any disputes between the parties inter- 
ested, or claiming so to be, in any of the lands, &c. to 
be affected by the Act, touching the rights •such parties [*219] 
bad, or claimed in the same, or the allotments, or compen- 
sation to be made in lieu thereof, or any other thing relating to the 
division and allotment, directed to be made, &c. ; provided, that 
nothing in the said clause was to authorize the Commissioners to try 
the title to any messuages, &c. whatever ; and that any person in- 
terested, or claiming so to be, in the intended division, dissatisfied 
with the determination of the Commissioners, touching any claim of 
the right to the soil, might proceed to a trial at Law, &c. ; and the 
determination of the Commissioners touching any claim of the right 
to the soil of the open and common lands and waste grounds, 
and othcf rights and interests, in, over, and upon, the lands and 
grounds, thereby directed to be divided^ &c« not objected to, or, be- 
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ing objected to, not brought to trial in BUch*action, as aforesaid, was 
to be final and conclusive upon all parties : proviso, that no such 
difference, suit, or proceeding, nor any difference, &c. touching the 
title to any lands, &c. should impede or delay the Commissioners in 
the execution of the Act ; but the inclosure should be proceeded in 
notwithstanding any such difference, &c. ; and that nothing in the 
Act should enable the Commissioners to determine any right between 
any parties contrary to thQ possession of such parties ; except in the 
case 9f encroachment within twenty ye^rs : but, if the Commission- 
ers should be of opinion against the right of the person in possession, 
they were to forbear to make any determination thereupon, until the 
possession should have been given up, or recovered from such per- 
son by ejectment or other course of Law. 

The Bill farther stated, that the Act expressly provided, that 
nothing therein should be construed to authorise the Commissioners 

to divide, allot, or inclose, or otherwise intermeddle with, 
[* 220] any commonable or waste lands, * or grounds, while within 

the manor of Weston, in the parish of Thames Ditton ; but 
that the said lands, &c, should be exempted from the powere and 
provisions of the Act ; and by the former Act, 41 Geo. III. it is en- 
acted, that Commissioners, appointed by any Act of Inclosure, shall, 
in case of dispute or doubt concerning the boundaries of parishes, 
manbrs, &c. by examination of witnesses on oath, or by such other 
legal ways and means as they shall think proper, inquire into the 
boundaries of such several parishes, &c. and, in case it shall appear 
to them, that the boundaries are not then sufficiently ascertained and 
distinguished, they are'required to ascertain and determine the same ; 
and after the boundaries shall be so ascertained, they are thereby 
declared to be the boundaries of such parishes, &c. before the time 
of setting out such boundaries ; giving ten days' notice to the several 
parties in the said Act mentioned of the intention to set out and de- 
termine the same, and within one month after ascertaining and set- 
ting out the same boundaries causing a description thereof in writing 
to be delivered to the churchwardens or overseers of the poor, of the 
respective parishes, or the lords or stewards of the manors : Provided, 
that if any persons, interested in the determination, shall be dissatis- 
fied, they may appeal to the Quarter Sessions within four months 
after publication of such boundaries : that decision to be final and 
not removable by Certiorari. 

The Bill then stated, that the Defendants Crawter and Neale, the 
Commissioners appointed under the Act, acting, as they allege, in 
pursuance of the powers, given them with regard to the proposed 
inclosure of the commons and wastes of the manor of Imworth, pro- 
ceeded to inquire into the boundaries thereof ; to ascertain the limits 
of their jurisdiction ; and for that purpose apphed to the Defendant 

Taylor ; who, instead of preserving to the manor of Weston, 
[* 221] * as in the character of tfenant to the Plaintiff he ought, the 

proper boundary or known proportion of the siaid wastes 
or commons, where the manors adjoin, or intermix, formed a de- 
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sign to avail himself of the Inclosure Act, and the power of the 
Commissioners, to enlarge the freehold manor of Imworth at the 
expense of the manor of Weston ; and with that view pointed out 
to the Commissioners a line of boundary, including in the manor of 
Imworth the waste or common, called Weston Green ; the whole 
whereof was always known or reputed to belong to the manor of 
Weston ; and was by Taylor, his tenant, in the Plaintiff's undis- 
puted possession, as part of the said manor; and also including the 
whole of the waste or common, called Weston or Ditton Common ; 
whereof 200 acres in quantity was likewise known or reputed to be- 
long to Weston manor, and also by his said tenant uninterruptedly 
possessed by the Plaintiff, as parcel thereof. 

The Commissioners in December, 1808, met to set out the bound- 
^ aries of Imworth manor ; and Taylor or his steward attended them ; 
and without examining any persons upon oath, or using any other 
means to come at the knowledge of the true boundary, save the as- 
sertion of Taylor or his agent, set out the intended boundary accord- 
ing to the line so pointed Out by Taylor ; and thereby exceeded their 
jurisdiction ; and committed a trespass or trespasses upon the Plain- 
tiffs manor : but the boundary, so marked out by them, has not been 
as yet published in the manner, directed by the General Inclosure 
Act. The Plaintiff, being prevented by the lease to Taylor from 
bringing any action against Crawter and Neale for the 'trespass, or 
against Taylor to recover the land, or otherwise trying his right, as 
lord of the manor of Weston, unless they would forbear setting 
up the lease, gave them notice, that the said common, call- 
ed Weston * Green, and the 200 acres of Weston or Dit- [♦ 222] 
ton Common, are entirely out of their jurisdiction by ex- 
press exemption from the Act, as being parts of the waste lands, 
situate within the excepted manor of Weston, or, if not, and the pre- 
tended boundary, so marked out, shall be persisted in, that then the 
Plaintiff, subject to the lease to Taylor, claimed the absolute right 
and title thereto, or was by his said tenant in the possession thereof; 
requesting them to forbear their determination until the possession 
shall have been given up, or recovered by ejectment, or other course 
of Law ; to suspend all proceedings, and to forbear setting up the 
lease, &c. ; that a fair trial may be had ; the Plaintiff charging, that 
by the exception in the Act the Commissioners have in no case 
power to intermeddle with the waste of Weston manor ; that the 
powers, given to Commissioners by the General Inclosure Act with 
regard to the boundaries, are given only in case of disputes or doubts 
concerning such boundaries ; and no dispute or doubt was ever made 
respecting the waste, called Weston Green, being part of the manor 
of Weston, nor with regard to the quantity of 200 acres out of Wes- 
ton Common ; though the precise site of those parts may not be as- 
certained ; that the Defendants did not examine witnesses, &c. that 
they neglected to publish any description in writing, as required by 
the Act ; thereby preventing an Appeal to the Quarter Sessions ;* that 
irreparable damage will be the consequence, if they proceed in the in- 
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closure of such parts : viz. by breaking the soil, <&c. ; that the clause, 
directing, that no difference or dispute shall impede the Comrnis- 
sioners, is referrible only to such premises as are by the Act directed 
to be inclosed ; not to premises within the exception ; that the Court 
Roils, (&c. of the manor of Weston being in the hands of Taylor, as 
lessee, or blended with the rolls of the manor of Imwortb, 
[* 223] the * Plain tiff cannot obtain proper evidence to go to trial, 
or even to appeal, without a discovery and production, &c. 

The Bill prayed, that Taylor may discover all the matters afore- 
said ; and that the Plaintiff notwithstanding the lease may be at 
liberty to bring actions of trespass against Crawter and Neale, and 
of ejectment against Taylor ; that a Commission may issue to set out 
the land, which lies within, and is part of, the manor of Weston ; 
and that the Defendants may be respectively restrained from setting 
up the lease : or that one or more issues may be directed to try the 
PlaintifTs right to the premises ; and that the Commissioners may in 
the mean time be restrained from proceeding. 

The Defendants, Crawter and Neale and Taylor, severally put in 
demurrers for want of equity. 

Mr. Hart, Mr. Johnson, Mr. Martin, and Mr. Bell, in support of 
the demurrers. — ^This is not the subject of equitable jurisdiction. A 
public duty is imposed upon the Commissioners by this Act of Parlia- 
ment ; prescribing the manner, in which the powers, given to them, 
are to be exercised ; by a literal compliance with which only they 
can protect themselves against actions of trespass. The effect of the 
Plaintiff's statement is, no more than that under the pretence of 
right they are about to commit a trespass by an act, not warranted 
by the Act of Parliament. If that is so, he has a remedy at law by 
a special action on the case for the violation of his rights under the 
pretence of authority by an Act of Parliament : but, if he has not 
that remedy, there is no jurisdiction in equity ; and great mischief 
will follow from admitting such a Bill. The effect will be, 
[*224] if not to supersede, to suspend, the General *IncIosure 
Act (I) ; the object of which was to prevent suits of this 
kind ; providing the particular mode of division ; and the means of 
forming a correct judgment as to the boundaries ; and excluding any 
Appeal from the judgment of the Commissioners, except to the 
Quarter Sessions. Though they may be amenable to the Court of 
King's Bench for a corrupt or negligent exercise of their powers, 
this Court cannot supersede the authority, given to them by the Act. 

Mr. Richards, Sir Samuel RomiUy, and Mr. Wilson, for the 
Plaintiff. 

The Lord Chancellor [Eldon]. — The first consideration in this 
case is, what are the remedies at lawagainst Commissioners, acting in 
execution of a public duty, imposed on them by an Act of Inclosure ; 
and according to my view of this subject. Commissioners, not acting 
in the mode and form, directed by the Act of Parliament, would be 

(1) Stat 41 Geo. III. 

VOL XVII. 10* 
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liable to the interposition of Courts both of Law and Equity ; unless 
the Act contains a clause, protecting them against such interposition. 
Since the introduction of the different clauses, at different times, into 
bills of this sort, the interposition of Courts of Law and Equity has 
never been excluded, where the persons, to whom authorities are 
given, are acting not according to their authority, and in the manner, 
prescribed by the Act. There cannot therefore be much doubt, that, 
if these Commissioners executed their duty in any other mode than 
that prescribed, equally oeneficial, but not the mode directed, 4hey 
would be liable to an action. 

On the other hand the very peculiar situation of * the [* 225] 
Plaintiff, as represented by these Bills, must be taken into 
consideration ; with reference to which this is a case the Legislature, 
giving the powers, contained in this Act, could not have had in con- 
templation ; but, if those powers are given in the extent, that has 
been contended, the Plaintiff must submit to the inconvenience ; 
which upon that hypothesis is not . to be represented as an injury. 
Taylor, being Lord of the Manor of Imber Court, stood also as ten- 
ant to the Plaintiff, Lord of the Manor of Weston, in a relation im- 
posing on him a solemn obligation to take equal care of the rights of 
his landlord and his own (1) ; and the allegations of the Bill with 
regard to his conduct, not carrying it to the extent of fraud, are, that 
the documents of the Manor of Weston are to be found in the Court 
Rolls of Imber Court ; and that the effect of what has been done 
under this Inclosing Act is, that a large proportion of land, the site of 
it unknown, has in some way been lost to the Manor of Westbn ; 
and all this by the conduct of Taylor. 

If this Act of Parliament had not passed, there is no doubt, that 
under such circumstances a Court of Equity would have interposed 
as between the Plaintiff and Taylor ; and, if the Act of' the Com- 
missioners is final, as it is represented to be, and perhaps would be, 
if regular, it must be lamented, that the Equity, which would other- 
wise have been administered, cannot be interposed. It is said, these 
are public functionaries ; with reference to whom there is no equita- 
ble jurisdiction : but that proposition must go to this extent ; that, if 
Taylor had not been Lord of the Manor of Imber Court, and had 
been faithful to his duty, as tenant, and these Commissioners not 
pursuing the Act of Parliament, had gone upon the manor in his 
possession, he could not have brought an action of trespass. It is 
material to see, how that would have stood at Law ; as I 
conceive, * if such an action could have been maintained, [* 226] 
all the inconvenience of suits would follow ; having no con- 
ception, how the equitable jurisdiction, which in a case of any other 
description the peculiar circumstances would let in, is to be ex- 
cluded. 

It is true, there is no express charge of collusion between Taylor 

(1) Ante, The Dvke o/LeedB v. The Earl of Strafford^ vol. iv. 180 ; see the note, 
186. 
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and the CommissioDers ; that he gave them liceDse, to prevent any 
. action in his name ; or, JLhat he will not permit his name to be used : 
but the question is, whether this Bill does not state enough to show, 
that an action, if brought in Taylor's name, would be disappointed 
on the ground, that he had given his license. It is' said, an action 
on the case would lie on account of tlie injury to the reversion ; and 
I incline to think so : but, admitting that, and that such an action 
could not be met by the defence of license, I doubt, whether the 
Equity would be excluded ; as, if the Commissioners are exceeding 
their authority by carrying the soil of Weston into the boundaries of 
Imber Court, mere damages in trespass or case for the injury to the 
reversion is not the relief, to which the party is entitled. He is en- 
titled to insist, that this is part of his manor ; which he has a right 
to keep ; until it is taken from him by a proceeding, to be consid- 
ered judicial, in the manner, authorised by the Act. The question 
is, whether upon the whble the Plaintiff does not state, that part of 
that, which belongs to ' the manor of Weston, is about to be with- 
drawn by a proceeding, not sanctioned by the Legislatare ; open to 
all the remedies at Law and in Equity, of which the Plaintiff might 
have availed himself, if this Act had not passed. However the Law 
may have been altered of late with regaid to Actions and Suits in 
Equity by these general Acts of Indosure, I recollect such 
[* 227] Actions and ^BiUs successfully maintained. I shall look 
at this Act and the Bills, before I give judgment : bat at 
this moment I cannot allow these Demurrers. 

1810, Aug. 2lst. The Demurrers were afterwards over-ruled. 

1. That equity will, in certain cases, interfere to give relief, by issuing a com- 
nussion, when it appears that a legal right would otherwise be lost in consequence 
of a confusion of boundaries ; but that such relief will be given only when 
some equity has been superinduced by the acts of the parties whose duty it was 
to keep the boundaries distinct: see note 2 to Strode v. BlaMttme^ 3 V. 2S22. 

2. The demurrers put in to the bill brought in the principal case, being over- 
ruled, answers were filed, and the case was brought to a hearing, as reported in 2 
Meriv. 410, 4ia 
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LANGSTON, JEr parte (1). 
[1810, AueusT 15.] 

EquiTABLE mortgage by a deposit of deeds (a); covering subsequent advances up- 
on evidence, that they were made upon that security. 

Equitable mor^raffe by a deposit of deeds upon an advance of money without a 
word passing, Q). ^HSO.] 

The Petition of Langston and Co. bankers, stated, that on the 
13th of June the petitioners, who had been the bankers of Joshua 
and Edward Knight, carrying on business in partnership as corn- 
&ctors, at the request of Edward Knight, the surviving partner, ad- 
vanced 4000/. on account of the partnership above, the amount of 
their property in the hands of the petitioners; relying on their 
credit, and on the faith of Knight's assurances, that the advance 
should be covered the next day ; and on Wednesday, the 14th of 
June, the petitioners received 1800/. ; and in the evening of that 
day Knight, with Henderson, the executor of Joshua Knight, and 
Gillies, their friend, called on the petitioners ; and represented to 
Boycott, one of them, that they were safe as to any money, ad- 
vanced to the firm of Knights ; at the same time paying 2200/. by 
drafts of Henderson and Cfillies upon their bankers: Henderson 
stating, that the petitioners would be perfectly safe in any accom- 
modation they might give on account of the Knights ; as Joshua 
had left considerable funded property; which would be sold, as 
soon as probate could be obtained, for the purpose of any 
* advances, which the petitioners might make in the in- [* 228] 
terim : Knight said, he had 900/. to pay the next day, 
which he hoped Boycott would honor; which he promised ; ex- 
pressing a wish at the same time for some collateral security, to jus- 
tify him to his partners ; upon which Knight immediately proposed 
to send to the petitioners the leases of their warehouses at Horseley- 
down, which he stated to be worth at least 8000/., in order that the 
same might be left and deposited with the petitioners as a security 
for their advances on account of Joshua and Edward Knight ; which 
proposal was agreed to by Henderson* 

The Petition farther stated, that the petitioners, being thus fully 
satisfied of the solidity of the firm, paid a draft accordingly in favor 
of Gillies for 921/. 3«. Id. On the 15th of June, Henderson called ; 
and stated the situation of the Knights ; showing a written state- 

(1) 1 Rose's Bankrupt Cases, 26. 

(a) Oiirinff to the system of Registration, the questions arising from the deposit 
of title-deeds are of less importance in the United States than in England. See 
antt^ note (a) Ford v. Peiringy I V. 72. 

As to the Equitable mortgage, see cmUj note (a) Ex parU Coming, 9 V. 115 ; 
note (a) ExparU fVeiherdl, 11 V. 398 ; 4 Kent, Com. (5th ed.) 150, etseq.;2 Sto- 
ry, Eq. Jur. § 1020, and notes; Keys v. H^iUtams, 3 Y. & C. 55, 61 ; MandevUU v. 
fTMtj 5 Wheat 277, 284 ; Paine v. Smilh, 2 M. & Keene, 417 ; Russel v. Ru99tl, 
I Bro. C. C. (Am. ed. 1844,) WJ, 270, and notes. 
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ment, viz. 20,000/. stock ; saying, that Joshua Knight had left be- 
sides considerable property, about 25,000/., oat of business ; giving 
otherwise a very favorable account of the circumstances of the part- 
nership ; adding, that he had himself lent them 1200/. ; and would 
lend them more, if convenient to him; and Knight brought the 
leases ; which Knight in the presence and with the Approbation of 
Henderson delivered to Cazalet, one of the petitioners, as a se- 
curity for the advances, which they might make on account 
of the firm of Joshua and Edward Knight: Henderson stat- 
ing, that it would be necessary to provide for their drafts until 
the Monday or Tuesday following; when the probate would be 
ready ; and the stock should be positively sold to replace any sums 
the petitioners might advance. On the 16th of June, Knight rep- 
resented to the petitioners, that 5000/. would be necessary for the 
payments he should want to make that week ; and the petitioners 

accordingly advanced 5000/. upon the faith of the assur- 
[*229] ances *and securities aforesaid. On Saturday the 17th 

of June about four in the afternoon Knight called again, 
desiring to have 2000/. more; which he assured the Petitioners 
should certainly be repaid on Tuesday the 20th of June ; as Hen- 
derson had actually sold stock ; which would be transferred and 
paid for on that day, to the amount of 5000/. The Petitioners at 
first refused : but on Knight's solemn assurance, that it would be 
repaid on Tuesday, or, even in case it should not, that the security 
in the hands of the Petitioners was worth from 7000/.' to 8000/. and 
therefore at all events they must be secure in such advance, they 
advanced 2000/. in full confidence, that the security, which they 
held, as aforesaid, would protect them ; relying also on the assur- 
ances they had received from Henderson as to the solvency and 
property of the parties and the repayment of their advances on the 
following Tuesday. 

The Petition farther stated, that, no provision being made for the 
repayment, the Petitioners on Tuesday the 20th of June required from 
Henderson and Knight, that Knight, in whom, as surviving partner, 
the leasehold premises were vested, should give the Petitioners a con- 
firmation of their security upon those premises for the whole of their 
advances ; upon which a memorandum, dated the 20th of June, was 
signed by Knight ; stating, that on the 14th of June, Knight with 
the consent of Henderson, executor of Joshua Knight, deposited with 
the Petitioners the title-deeds, &c. as a security to them for the sum 
of 4000/. which Langston and Co. then advanced and paid for the 
said firm, and on the security whereof other and farther advances 
have been since made by Langston and Co. to and on account of the 
said firm, amounting to the farther sum of 3300/. ; and Knight agreed 

to charge and subject the said title-d^edsand premises with 
[* 230] the payment of the moneys aforesaid, and * interest ; and 

also to make such farther security thereon for the said 
moneys and interest as Langston and Co. should require, ''and which 
the said Edward Knight doth hereby ratify and confirm." 
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On th^ 2dd of June a Commission of Bankruptcy issued against 
Knight on an Act of Bankruptcy committed on the 20th. The Pe- 
titioners claimed an equitable lien for the whole of th^ir debt ; stat- 
ing also, that \200L part of the farther advances, was borrowed to 
repay Chat sum, which had been lent by Henderson ; who on the 14th 
and 15th of June had reason to alter his opinion as to the affairs of 
Knight ; and had then determined not to sell the stock, as executor ; 
and that the representation in the memorandum, that the deposit was 
made as a security for the sum of 40002. was at the instance of Hen- 
derson. 

The prayer of the Petition was, that the money, produced by the 
sale of the premises, which had taken place by agreement, may be 
paid to the Petitioners ; and that they may be admitted to prove the 
residue of their demand under the Commission. The statement in 
the memorandum of the 14th of June, as the dateof the deposit, was 
admitted to be a mistake. 

1810. Aug. 15^A. The Lord Chancellor. — If this paper, dated 
the 20th of June, the day, on which the Act of Bankruptcy was com- 
mitted, contains nothing, that is not consistent with the present rep- 
resentation of these creditors, that circumstance,* though it will not 
eflectually confirm their representation, cannot possibly have any ef- 
fect to their prejudice. It has been long settled, that a mere deposit 
of title-deeds upon an advance of money, without a word 
passing, gives an equitable *lien (1) ; and, as the Court [* 231] 
would infer from that deposit, that the money, then advanc- 
ed, should be charged, as if there was a written agreement, there is 
no doubt, that, if it was made out by oath uncontradicted, additional 
advances would also be charged. It is not probable, that a person, 
having made an advance upon a security, which he holds, should 
make farther advances without security. The Petition states the 
conversation, when the last advance, of 2000Z., was made : Knight, 
after his solemn assurance, that it would be repaid on Tuesday, add- 
ing, that in case it should not, the security in the hands of the bank- 
ers was worth from 7000Z. to 8000/. ; and therefore at all events they 
must be secure in such advance : a representation of the borrower, 
that the person lending would be safe in all events upon the security 
he held ; and the advance upon the confidence of that representation 
is surely equivalent to an express agreement, by parol at least, that, 
ifhe did advance, he should hold the security for the amount. Then, 
no provision being made for repayment, the creditors call for a con- 
firmation of their security, and an instrument is signed, which on the 
face of it is perfectly consistent with vi4iat is sworn ; not only stat- 
ing, that the advances were made on the security of the premises, but 
purporting to be a ratification. Then, this being sworn positively, 

(1) Jhdt^ Ex parlt Mountforty vol. xiv. 606, and the references in the note, ix. 
117, Ex parte Coming. 
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and without contradiction, I am perfectly satisfied, that the Petition- 
ers are entitled to hold this security for their debt (1). 

The Order was made according to the prayer of the Petition (2). 

1. A90THER report of this case may ba found in 1 Rose, 26. 

2. See, ante, the notes to Er parte Cowing, 9 V. 115, with respect to the doc- 
trine of " equitable mortgage." 
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[1810, June 29, 30.] 

Specific performance refused under a contract for sale at a price, to be fixed bj 
arbitrators within a certain time, or if they should not a^qe to make their 
Award within the time, by an umpire, also within a limited tune ; the construc- 
tion of the contract, requiring the delivery of the Award in writing to each par- 
ty, being, that, though the consequential acts, executing the conveyances, &c. 
might be done bv representatives, it was with reference to the terms, to be fix- 
ed oy the Award, 4)er8onal to the parties ; one of whom died before it 

Objection to an Award, to be ready to be delivered in writing, to the parties by a 
certain day, as not having a deed-stamp, over-ruled. 

Under a contract for Sale at a price, to be fixed by an Award within a limited 
time during the lives of the parties, the death of one is not an accident, against 
which the Court will relieve (a\ [p. 241.] 

If the terms of an agreement are to be ascertained by an Award, being so ascer- 
tained, it shall be specifically performed, if any thing is to be done in gpedt : 
conveyances, dtc. not, if the acts, done towards executing it by an Award, are 
not valid at Law as to the time, manner, or other circumstances, unless there 
has been acquiescence, notwithstanding the variation of circumstances, or part- 
performance, [p. 241.] 

No case at Law or in Equity, that, if an Award is not made at the time and in the 
manner stipulated, the Court have substituted themselves for the arbitrators ; 
and made the Award ; even where the substantial thing to be done was agreed 
b^ the parties, but the time and manner left to others to prescribe (h\ [p. 242.] 

No mstance, where, the medium of arbitration for settling the terms of p, contract 
having failed, this Court has assumed jurisdiction to determine, that there is a 
contract, though not at Law, in Equitv ; which, though the parties never agreed 
to it, shall be specifically executed, [p. 243.] 

By indentures, dated the 9th of April, 1803, Edward Brettargh 
covenanted with the Plaintiff, his heirs, executors, administrators, 

(1) Ex parte Lloyd, 1 Glyn. & Jam. 389. 

(2) An equitable mortgage is not within the General Order, 8th March, 1794 ; 
Ex parte Paykr, ante, vol. xvi. 434. 

(a) 1 Story, £q. Jur. § 103. The same rule applies, where there is an express 
covenant to pay rent during a term. It must be paid, notwithstanding the prem- 
ises are accidentally burnt down during the term. lb. § 102 ; FouAer v. Bott, 6 
Mass. 63; HaUd v. Wylxe, 3 Johns. 44. 

(6) As to reference of price to the arbitration of third persons. Brown v. Bet- 
Iowa, 4 Pick. 189; Long on Sales, by Rand, 5 ; 1 Stav, b. 1, t 14. The Court 
will not undertake to perform the duty intrusted to them, so that, if they do not 
fix thereon, the price being an essential part of the contract, the agreement must 
fail. Jeremy, EJq. Jur. 442. 
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and assigns, that he, Brettargh, his heirs, executors, administrators, 
and assigns, should and would, as soon as conveniently might be af- 
ter the arbitrators therein appointed, or their umpire, should have 
made their award, as after mentioned, make a good title to, and 
grant, sell, release, and convey, at such consideration, price, or sum 
of money, as the said arbitrators or their umpire should fix, the fee- 
simple and inheritance of a messuage, with land thereto belonging, 
in Ince Blundell, containing four acres, two roods, twenty-one 
perches ; to the use of the Plaintiflf, his heirs and assigns for ever ; 
and also to grant, assign, and surrender, for such consideration, &c. 
as the said arbitrators, &c. should fix, other premises, called Bal- 
lard's Tenement, twenty acres, two roods, twenty-five perches, and 
The Paddock, three roods, nineteen perches ; and the Plaintiflf Henry 
Blundell covenanted, that he, his heirs, executors, administrators, 
and assigns, would, .immediately after performance of the coven- 
ants, and agreements, therein before contained on the part of Bret- 
targh, his heirs, executors, &c. and upon he or they surrendering 
up to be cancelled all former indentures of l^se, before granted by 
the Plaintiflf or any of his ancestors to Brettargh or any of his an- 
cestors, of all or any part of the premises therein des- 
cribed, for such consideration, * price, or sum of money, [*233] 
and under and subject to such sum or sums of money, as 
a yearly reserved rent or rents, as the said arbitrators or their um- 
pire shall award, that the messuages, tenements, lands, and heredita- 
ments in Lydiate, therein described, and the term, estate, and inter- 
est, agreed to be granted by the Plaintiflf, as after mentioned, should 
exceed the valu% of Ballard'a Tenement and The Paddock and the 
term, estate, and interest, agreed to be granted and surrendered by 
Brettargh, as aforesaid, grant, demise, &c. to Brettargh, his heirs and 
assigns, all that messuage or tenement and the several closes, (des- 
cribing them) containing eighteen acres, twenty-nine perches,, and 
other premises, to Edward Brettargh, his heirs and assigns, for lives, 
as therein mentioned ; and for carrying the said agreement into exe- 
cution ft was declared, that the real value of the messuages, lands, 
Ac. agreed to be granted, sold, or surrendered, respectively by Bret- 
targh, his heirs, executprs, &c. to the Plaintiflf his heirs and assigns, 
in manner aforesaid, and of the messuages, lands, &c. )igreed to be 
granted and demised by the Plaintiflf, his heirs, executors, &c. to 
Brettai^h, his heirs and assigns, in manner aforesaid, should be found, 
ascertained, fixed upon, and settled, by James Leigh and Daniel 
Alty, as arbitrators to award, order, adjudge, and determine, con- 
cerning the value of the premises aforesaid ; and in case such arbi- 
trators could not agree in the premises, then such worth and value 
should be found, &c. by such persons as the said arbitrators should 
choose for umpire, to award, &c. concerning the premises ; and that 
the award of the said arbitrators, provided the same was made in 
writing under their hands and seals ready to be delivered to each 
party on or before the 1st of July then next, or in case, the said ar- 
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bitrators should not agree to make their award in the premises with- 

. in the time limited, as aforesaid, then the .award of such 

[''^234] umpire, provided the ^same was made in writing ready to 

be delivered to each party on or before the 1st of October, 
should be final and conclusive to both the said parties, respec- 
tively, and their respective heirs, executors, &c. ; and it was de- 
clared, that the said arbitrators or umpire, as the case might happen, 
should award, &c. by whom and in what manner the costs of the 
said indenture, and all other costs, charges and expenses, of carry- 
ing the said indenture into execution, or in any manner incident or 
relating thereto, or occasioned thereby, should be paid ; and the 
Plaintiff farther covenanted with Brettargh, his heirs, executors, &c. 
that the Plaintiff, his heirs, executors, &c. would pay to Brettargh, 
his executors, &c. all such sum and sums of money as the messuages, 
lands, &c. agreed to be granted, sold, and surrendered by Brettargh, 
should exceed the value of the messuages, lands, &c. intended and 
agreed to be granted and demised by the Plaintiff to Brettargh, his 
heirs, and assigns, as aforesaid, after settling the reserved rents ; and 
Brettargh covenanted, that he, his heirs, executors, &c. would pay 
to the Plaintiff, his executors, &c. all such sum and sums of money 
as the messuages, lands, &c. intended and agreed to be demised to 
Brettargh, his heirs and assigns, &c. should exceed the value of the 
lands, &c. surrendered, &c. ; and for the due performance of the 
said indentures and of the award the parties did bind themselves, 
their heirs, executors, &c. in the penalty of 2000/. 

The bill prayed a specific performance against the executors and 
devisees in trust of Brettargh ; who died on thii 20th of June, 
1802 ; according to the award, bearing date the 10th of June ; de- 
termining the value of the various premises, the rents, to be reserved, 
&c. ; stating the result, that the excess, to be paid by the Plaintiff 
to Brettargh, was 575/. ; which sum the arbitrators awarded to be 

paid by the Plaintiff, his heirs, executors, or administra- 
[*235] tors, *to Brettargh, his heirs, executors, administrators, or 

assigns, on the 11th of November next, at, &c. : the de- 
mises and conveyances, &c. to be mutually executed by the Plain- 
tiff and the said Edward Brettargh, or their heirs, executors, or 
administrators, respectively ; and the costs to be borne by them 
equally. 

The Answer, objecting to the award on the ground of partiality 
in the arbitrators, undervaluing the estates of Brettargh, submitted, 
that it was void. 

Leigh, one of the arbitrators, by his depositions stated, that the 
award was executed by him ; and, as he thinks, before Brettargh's 
death. They agreed upon it on the 2d of June ; and reduced it to 
writing, as instructions ; but does not recollect their signing it. Alty, 
the other arbitrator, took the minutes with him ; to deliver to an at- 
torney, to draw out. They were in substance what the aw-ard is. 
A few days .afterwards the attorney's clerk brought the deponent the 
award to sign. It appeared to be signed by Alty ; and varied from . 
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• 

the minutes: a sum of 100/., charged on Brettargh's estate, to be 
conveyed to the PlaintiiT, being directed to be paid off: whereas 
they meant only, that the interest should be paid ; or that the Plain* 
tiff should be otherwise indemnified. On that account the deponent 
declined signing. Three days afterwards the Clerk brought him the 
award, altered in that respect ; which he executed ; but does not 
recollect, whether Alty had signed it, or not. 

Alty by his depositions stated,' that they agreed upon an award on 
the 10th of June. On the 14th of May they went over the prem- 
ises, field by field ; and fixed upon the value. On the 2d of June 
they met to fix upon the terms of their award ; and fixed the value. 
He does not recollect, who gave instructions for the award : 
it was prepared by Wright, an attorney. * On the 10th of [* 236] 
June the deponent believes he signed it. 'On the 23d, 
upon his return home he found a letter from Leigh as to the mistake. 
On the 24th the deponent executed another deed ; setting that right. 
This award had been previously signed by Leigh. 

The award was proved by the Clerk of the attorney ; stating, that 
it was signed by Leigh on the 24th of June. It was executed, after 
it bears date. On the 10th of June the deponent engrossed on a 
stamp the award from the draft produced. Afterwards Wright, to 
whom he was clerk, desired him to make the copy, with alterations, 
(Exhibit F.) He afterwards engrossed another award, from the said 
copy, (Exhibit B.) without date. He inserted in the engrossment, as 
the date, the day, on which he finished it : but, referring to the back 
of the copy, he found it dated the 10th of June, 1802. He there- 
fore erased the first, and put in the latter date ; as it now appears ; 
which alteration was previous to Leigh's execution ; who executed 
before Alty. U was subsequent to the 10th of June ; but on what 
day the deponent cannot state ; except that he believes, it was on or 
previous to the 24th of June. This and no other he believes to be 
the true reason of the award being dated on another day than that, 
on which it was executed. 

An objection was taken to the award ; as not having the stamp, 
required for a deed ; though it w^ executed as a deed. 

The Lord Chancellor [Eldon] over-ruled the objection ; ob- 
serving, that the award was to be by a writing under hand and seal : 
which, when signed and sealed, .was constituted an award ; 
and delivery, which is of the * essence of a deed, was not [* 237] 
necessary to make this instrument an award. 

Sir Samuel Romilly and Mr. BeU, for the Plaintiff. — This is in 
effect an agreement for an exchange of estates according to the val- 
uation of persons, appointed by the parties ; which this Court will 
carry into execution notwithstanding the death of one party : every 
thing substantial having been previously completed : the judgment 
of the arbitrators exercised ; and out of the reach of any influence 
from that subsequent accident. This case is not within Milnes v. 
Gery (1) ; where the Master of the Rolls, following the opinion of 

(1) ^nff, vol. xiv. 400. 
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your Lordship in Cooth v. Jackson^ (I), decided, that the valuation 
of the whole subject of the contract by the persons, appointed for 
that purpose, failing, that defect could not> be supplied by this 
Court ; a rule, which is fiot to be considered as extending to sub- 
jects of less iin|>orUince ; for instance, the valuation of fixtures. 
The right of this Plaintiff to the benefit of his contract depends 
upon the common principle of specific performance ; every thing sub- 
stantial being done. The objection to the valuation cannot be in- 
troduced without showing improper conduct in the arbitrators. 

Mr. Hart and Mr. Leachy for the Defendant. — ^If this contract 
cannot be enforced at law, this Court will not perform it under the 
circumstances established by the evidence ; proving the great injus- 
tice of this awajd by appreciating the estate of the Defendant at 
little more than a moiety of its value. Whether that is produced by 
fraud, by mistake, accident, or any cause, short of fraud, 
[* 238] * a Court of Equity will not give it effect. The award 
was not executed on the day it bears date : and when it 
was really executed, one of the parties, upon whom it imposes ob- 
ligations, was not in existence. The accident of his death has as 
much effect as the death of the arbitrators, or, as in Milnes v. Gery, 
their refusal to act. ' The award cannot bind the heir. There is no 
mutuality. BrettargB, if it had been favorable to him, could not 
have had the benefit of it. The execution on a particular day is as 
much an integral part of the award as the valuation. The period, 
within which the authority of an arbitrator is to be exercised, was 
never held to be immaterial. Considering it as defeated by mere 
accident, the agreement of the parties exposed them to that by an 
accident, to which it was from its nature subject ; and if on that ac- 
count the award is not binding at law, this Court will not act upon it 

Sir Samuel Romillyy in reply. — ^Tbe case of Milnes v. Gery has 
no reference to this. The substantial part of that contract could 
not be executed. The valuation was left to particular individuals 
on account of the confidence the parties had in their integrity and 
knowledge There was no contract, that the Master should ascertain 
the value ; and the Master of the Rolls distinctly puts it upon that 
ground, that by making the Decree he should execute a contract, 
perfectly different from that, which the parties entered into. The 
particular day may certainly be material in some respects ; with ref- 
erence, for instance, to value at a particular time. If this had been 
an award, in a strict sense, to settle disputes, then the parties, not 
being boupd at law, would not be bound in equity : but, whatever 
terms are used, it is merely a reference to settle the value. 
[* 239] The agreement is in substance to sell at the actual val- 
ue : that what the persons named, or the umpire shall as- 
certain to be the value, shall be paid by the parties, or their repre- 
sentatives ; who are to make the conveyance, as soon as conveniently 
can be after the award ; which shows their contemplation, that the 

(1) wJnfe, vol. vi. 12. 
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▼alue might not be ascertained before the death of one of the par- 
ties. 

The Lord Chancellor. — The time must be substantial in this in- 
stance; as after the 1st of July another individual is to be brought 
in ; and, if the time is essential as to the two arbitrators^ it must be 
so as to the umpire also. I do not at present see my way to decree 
a specific performance : but I will look at the case, that has been 
cited. 

1810. June 30th. The Lord Chancellor [Eldon]. — In stat- 
ing the language of this contract I mark the uniform use of the 
words '^ heirs, executors, administrators, and assigns : " but it is a 
contract by and between the parties, that is, the two individuals, con- 
tracting for themselves, their heirs, executors, administrators, and as- 
signs, that the value, to be paid for the premises, should be ascer- 
tained by the award of the arbitrators appointed ; to be made in 
writing under their hands and seals, ready to be delivered to each 
party on or before the 1st of July ; or, in case they should not agree 
to make their award, and therefore the umpire was to fix the value, 
by the 1st of October. An award was actually made on tlie 24th of 
June ; bearing date the 10th : and the material fact is, that one of 
those, whom I shall for the present purpose call, in the terms of the 
execution, " the parties to these presents," died between the 10th 
and the 24th, and the award therefore was not made until after his 
death. 

* With regard to the objection, that this award cannot [* 240] 
be read, as it is not upon a deed-stamp, the question 
whether that is necessary, may perhaps, notwithstanding a decision 
of the Court of King's Bench, admit some doubt ; as an award may 
be delivered without being in writing ; but if it is to be delivered in 
writing, on a day certain, more especially if the expression is, that it 
shall be ready to be delivered, though the contract might require, 
that it should be delivered as a deed, the mere circumstance that it 
is in writing, will not make it a deed. Supposing that not main- 
tainable, on paying the penalty I think this point would not entitle 
the party to say, it was not an award on the 1st of July ; if the case 
turned on that. 

Another ground taken is, that gross partiality is manifested by an 
under-value in so great a degree, that a Court of Equity ought to 
. interfere. It is very difficult to make that out. It must go this 
length ; that this was not in a fair sense a valuation ; and, when that 
ground is taken, it must be considered as applied to the case of a 
contract, that an award shall be made. 

The principal objection however, (to put the case as high as can 
be) is this ; that previously to the death of this person, the arbitra- 
tors had in a sense made up their minds ; but their award was not 
actually made until after his death : and under those circumstances 
the question is, whether here is any contract, the terms of which 
were ascertained during the lives of these parties : that is, an agree- 

TOL. XTII. 1 1 
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ment between them, that will bind those, who are entitled after their 
deaths : or, whether this is not an agreement to sell at a price, to be 
fixed by an award, or umpirage ; at such a price as they, the arbitra- 
tors or umpire, should within a given time, during the lives of the 

parties, appoint ; and no agreement, if neither the arbitra- 
[* 241] tors * nor the umpire fixed the price. Such an agreement 

cannot be carried into execution, if it has failed by the 
death of one of the parties ; which cannot be considered as an acci- 
dent, against which this Court would relieve. 

With regard to the opinion, expressed in the case of Cooth v. 
Jackson (1), followed by Milnes v. Gery (2), the terms of an agree- 
ment are to be ascertained by an award, being so ascertained, that 
agreement shall be performed in Equity, if there is any thing to be 
done in specie ; as estates to be conveyed, &c. : but I have not met 
with any authority, proving, that where parties have contracted., that 
the value of their respective interests shall be ascertained by arbi- 
trators, or an umpire, if the acts, done by those persons for the pur- 
pose of carrying that agreement into efiect by an award, are not 
valid at Law, as to the time, manner, or other circumstances, this 
Court will specifically pei'form that agreement: unless there has been 
acquiescence, notwithstanding the variation of circumstances ; or 
the agreement, evidenced by such an award, has been part-perform- 
ed ; and upon a review of the cases I do not find any reason to al- 
ter that notion, which I had of the general doctrine. 

I see, that in Cooth v. Jackson I stated (3), that I was 
[* UA2\ not * aware of any case even at Law, nor that a Court of 

Equity had ever entertained this jurisdiction ; that, where 
a reference has been made' to arbitration, and the judgment of the 
arbitrators is not given in the time and manner, according to the 
agreement, the Court have substituted themselves for the arbitrators, 
and made the award ; that I was not aware, that this had been done 
even in a case where the substantial thing to be done was agreed 
between the parties ; but the time and manner, in which it was to 
be done, was that, which they had put upon others to execute : I 
should rather have said, " to prescribe." That was adopted by the 
Master of the Rolls in Wines v. Oery (4). 

The question now before me is, whether this is, or is not, a con- 
tract of that sort. I admit the full efiect of the repeated occurrence 
of the words " heirs, executors, and administrators : " but, if the 
whole instrument shows, that the terms were to be settled by an 
award, to be delivered to the parties, the only way of considering it 
is, that they were contracting for themselves, their heirs, executors, 
&c., that they themselves shall execute all acts, as such award, so 
delivered, shall prescribe ; or, if they do not live long enough, after 
the terms have been so settled, that their heirs, executors and ad- 

(1) AnU, vol. vi. 12. 

(2) Jhde, vol. xiv. 400 ; v. 849, and the note. 

(3) AnU, vol. vL 34. 

(4) AnU^ vol. xiv. 400. 
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ministrators, shall execute. I collect that inference, first', from the 
nature of the acts, required to be done, in order to settle the terms 
of the contract. If the mode and means of settling the terms are 
an award and umpirage, the terms must, unless otherwise contracted, 
be settled, while the parties are living ; as the death of one has the 
effect of a revocation of the power to make the award. Then is 
there any declaration against that inference from the nature and 
quality of the Act, by which the terms and nature of 
* the contract are to be settled ? On the contrary in the [* 243] 
passage, by which they bind themselves, it is by the des- 
cription of " parties to these presents ; " and, speaking of the per- 
sons, to whom the instrument is to be delivered, it is to be delivered 
- to " each party." 

Then was there a part-performance or acquiescence ? There is 
nothing of that sort. It is clearly admitted, and there is no doubt, 
that this instrument is void at Law : the contract being, that acts 
shall be done according to the award of arbitrators, to be made 
within a given time ; which cannot be extended from the clause, by 
which, if the arbitrators do not agree to make their award, an um- 
pire shall determine, also within a given period : those acts to be 
done by the parties ; one of whom is dead ; the terms not having 
been so settled. There is no instance, where the medium of arbi- 
tration or umpirage, resorted to for settling the terms of a contract, 
having failed, this Court has assumed jurisdiction to determine, that, 
though there is no contract at Law (1), there is a contract in Equi- 
ty ; and this Court will specifically execute that contract, to which 
the parties never agreed. My judgment therefore is, that this Bill 
cannot be supported. 

1. In the report of the principal case, Lord Eldon is represented as having de- 
clared, that ^ delivery, which is of the essence of a deed, is not necessary to 
make an instrument an award." In Cable v. Ros^ers^ however, (3 Bulstr. 312), the 
Court of King's Bench unanimously determined, that an award in writing is not 
completely made before it is delivered up : but in the case cited, as well as in the 
principal case, it was held to be clear, that writing is not essential to the validity 
of an award, unless that has been specially made one of the terms of the sub- 
mission to the reference. And, where an award is made verbally, the date there- 
of must be referred to the time when it was so given. It muy be observed, that 
Chief Baron Davenport thought it impossible a verbal award should be good 
where there was more than one arbitrator, because it could not be jointly pro- 
nounced: LawBon^s case, Clayton's Rep. 17. 

2. An award, made on an improper .stamp may, at any time before an applica- 
tion to enforce it, be rendered a valid instrument by procuring the proper stamp, 
and paying the penalty attaching in such cases : Preston v. Eastwood, 7 T. R. 96. 

3. That, where a personal confidence appears to have been reposed in certain 
named arbitrators, should they decline or become unable to make an award, the 
Court of Chancery will not be disposed to assume their office, see note 2 to Emery 
V. ffase, 5 V. 846, with the farther reference there given. And that the terms of 
an award must be settled whilst both the parties who submitted to the reference 
are living, see note 7 to Mitchell v. Harris, 2 V. 129. 

4. The grounds upon which contracts respecting real estate have been held to 
be taken out of the operation of the Statute of Frauds, are not to be extended ; 

(1) Post, vol. xix. 431, Qourlay v. The Duke of Somerset. 
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requires, that ihey should. have proved for the benefit of him, ad- 
vancing that sum of money to them ; and, if they cannot now prove, 
the obstacle is simply an objection of form ; that he handed over the 

money to them, when they had not actually proved. Sub- 
[* 247] stantially, the Petitioner is to be considered * as having 

purchased all their remedies. Upon the fair construction 
of the Act therefore, the Petitioner must be admitted to prove in 
their names, in respect of the money he paid them, notwithstanding 
any dividends already made. 

The Order declared, that the judgment must be considered as a 
security for the original debt ; and, therefore, the Petitioner should 
be admitted to prove a debt of 1372/. 12*. lOd. ; and teceive divi- 
dends, not disturbing any dividend already made. 

h. This case is also reported in 1 Rose, 4. • 

2. When a person liable for the debt of a bankrupt discharges the demand, he 
is entitled to the benefit of such proof as the original creditors have made under 
the commission; and, if they have not proved, he may: see, cm/e, note 2 to Ex 
parte MatlhewSj 6 V. 285. 



DETASTET, JEr parte (1). 
[1810, April 18 ; August 17.] 

Joint creditor, taking out a separate Commission of Bankruptcy, may prove, and 
receive Dividends, with the separate creditors ; though, as to part, a Trustee 
for another joint creditor ; who, upon the general rule, could have proved only 
to affect the Certificate, not to receive Dividends. 

Commission of Bankruptcy in nature of an execution, [p. 251.] 

This Petition, presented by the assignee under a Commission of 
Bankruptcy against James Corson, stated, that on the 21st of Sep- 
tember, 1807, a separate Commission of Bankruptcy issued against 
Corson, on the Petition of Bruce and Warren ; who were joint cred- 
itors of Villegille, Corson, and Co. as indorsees of three bills of ex- 
change, accepted by them : two, dated the 23d of May, 1807, each 
for 500/r ; payable at sixty and sixty-five days after date ; the third, 
dated the 19th of June, 1807, for 346/., payable two months after 
date : all endorsed by Rimmer, for whom they were discounted by 
Bruce and Warren. A debt of 1346/. was proved under the Com- 
' mission by Bruce and Warren, who were not separate creditors of 
the bankrupt; stating the consideration to be money to a much 

larger amoiint, lent and advanced by them to Rimmer ; 
[* 248J and in their * deposition excepting those three bills, and 

other bills, also endorsed to them by Rimmer, and various 

(1) 1 Rose's Calces in Bankruptcy, 10. 
VOL. XVII. 11* 
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sums, received on account of the debt, due to them from Rimmer, 
on other securities, deposited with them ; admitting, that their debt 
was thus reduced to 420L'l2s. 2d. ; and that for the overplus be- 
yond that sum they held the said bills as trustees for Rimmer. 

The Petition farther stated, that the dealing of Bruce and War- 
ren with Rimmer was by their discounting bills for him ; that the 
said several bills and other securities were deposited with them to a 
much greater amount than the money, advanced by them ; and sug- 
gesting, that an investigation of their accounts would show, that 
there was not at the suing forth of the Commission 420/. 12b. 2d. 
due to them from Rimmer ; that the whole money due from him, or 
from Villegille, Corson, and Co. at the date of the Commission, and 
proved by Bruce and Warren, has been long since paid by other se-, 
curities ; and that there is no sum due to them from Rimmei*, or 
from Villegille, Corson, and Co., nor from Corson to Rimmer on his 
separate account ; that Bruce and Warren, though' entitled to prove 
their joint debt of 4201. I2s. 2d. as petitioning creditors, and to re- 
ceive dividends upon that proof with the separate creditors, had no 
such right, as to the residue of the sum proved, as trustees for Rim- 
mer ; and, after satisfaction of the sum, so remaining due to them, 
were not entitled to retain their proof, except for the purpose of as- 
senting to, or dissenting from, the certificate. 

The prayer of the Petition was, that the proof may be reduced to 
the sum of 4201. I2s. 2d. and expunged, as to the overplus ; that it 
may be declared, that such proof shall stand for the purpose of 
assenting to or dissenting from, the certificate, and not for 
the * purpose of receiving dividends, with the separate [* 249] 
creditors ; and if they ought to receive dividends upon the 
sum of 420Z. I2s. 2d. that an inquiry may be directed, what was 
due to Bruce and Warren, upon the bills at the .date of the Commis- 
sion. 

Sir Samuel RomiUy and Mr. Belly in support of the Petition. — 
This proof ought clearly to be reduced ; as to the surplus beyond 
the actual debt of Bruce and Warren, falling within the general rule, 
established in Ex parte Elton (1), after great fluctuation, that a joint 
creditor cannot under a separate Commission take dividends with the 
separate creditors : unless he is, as he may be (2), the petitioning 
creditor, taking out the Commission, under which his joint debt must 
be satisfied ; but only to the extent of his actual beneficial interest : 
which alone, not the legal interest, is regarded in bankruptcy. If this 
attempt to throw upon the separate estate the whole amount of bills, 
indorsed merely a§ securities for the actual debt, succeeds, that rule 
will have very little effect. 

Mr. Johnson, in support of the proof, contended, that an action 



(1) Ante^ vol. iii. 238. See Ex parte TaUt, xvi. 193, and the references in the 
notes, 194 ; iii. 243. 

(2) Expcarle Acktrman, ar^y vol. xiv. 604. 
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might have been maintained upon the bills for the whole amount ; 
and the right to prove, depends upon the legal debt from the acceptor 
to the holder ; without regard to the state of the account between the 
latter and the person, from whom he received the bills. 

[*250] *The Lord Chancellor [Eldon].— The principal 
point upon this Petition arises from circumstances, which 
t do not recollect to have before occurred. It has been long settled, 
that a joint creditor may take out a separate Commission ; and take 
dividends with the separate creditors (1) ; but that he is the only 
joint creditor, who can come in with the separate creditors against 
the separate estate. The observation, that this is very singular, has . 
frequently been made : but the rule is so settled. The holders of 
these bills contend, that a debt of 4202. 125. 2(2. is due to them from 
Rimmer ; that they hold as securities for that sum these bills ; which, 
if not transferred to them, would have enabled Rimmer, the former 
holder, though a joint creditor, to take out a separate Commission ; to 
prove the full amount, and to receive dividends. The assignee under 
the Commission, no{ disputing that, insists, that these persons hold 
the bills as creditors, not for the full amount, but for the purpose of 
working out what may be due to them ; and that, being paid as sep- 
arate creditors, the sum of 420/. 12<. 2d. they receive all, that is due 
to them. They admit that ; and no question of importance to them 
follows : but they say, they are the legal holders of these biUs : and 
have proved in respect of them against the estate; the bills, 
therefore, will be discharged under the Commission : and the person, 
from whom they were received, considers those, to whom he trans- 
ferred them, as trustees of all the dividends, which, as legal creditors, 
they can take out of the separate estate, for him. This, it may be 
observed, introduces two joint creditors to take dividends with the 
separate creditors ; as Rimmer, if he had not handed over the bills, 
would not have had that right. I am much struck with 
[* 251] that consequence : but, considering the principles, * ad- 
mitted in the case of Crispe (2), which settled this point, 
and upon the judgment of the Court of Common Pleas, in Lord Chief 
Justice Willes's Reports, it appears to me, that the legal right alone 
must decide this question ; and though considerable inconvenience 
may be foreseen, as the result of that sort of decision, yet, the Com- 
mission being in the nature of an execution for the le^ debt of the 
petitioning creditor, all the consequences must follow : he is entitled 
to take the dividends, due upon his l^al proof; and with the ques- 
tion, whether afterwards he is, or is not, a trustee, the other creditors 
have no right to interfere. The consequence is, that, if the account 
is not impeached, this Petition must be dismissed^ but without costs. 

(1) Ex paatt Aikerman^ anie^ vol. xiv. 604. 

(2) Ex parU Crispe, 1 Atk. 134; Crispe v. PerriU, 1 Cooke's Bank. Uw, 17; 
8thedit26; Wille8,467. '^ 
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An Order was made, directing an inquiry, what was due to Bruce 
and Warren upon the Bills at the date of the Commission. 

1. This case is also rewnted in 1 Rose. 10. 

2. See, ante, note 5 to button v. Afomioii, 17 V. 198, as to the several points 
raked in the principal case. 



HOUGHTON, } J. , 
GRIBBLE, ]^P^^^^' 

[1810, March 20 ; August 17.] 

The Registiy of a Ship is conclusive evidence of the property, even hetween 
creditors^ exclading all trusts, created by acts of the parties ; as, by payment 
of money on a purchase in the name of another (a). 

Distinction as to trusts, arising by operation of Law, upon bankruptcy or death. 

Equitable interest insurable JDoth trustee and cesttd que, trust have an insurable 
Interest (6), [p. 35ai 

A JOINT Commission of Bankruptcy issued against Henry Cooke 
and John Herbert. At the time of the bankruptcy each of them 
appeared to be entitled to five sixteenth shares of the ship Dev- 
onshire ; which were duly registered in their respective names. 
The subject of these Petitions was the title to the shares of Her- 
bert ; the first Petition praying, that the produce of those shares, 
and the proportion of the proceeds of the voyage, may be declared 
to be part of the separate estate of Herbert : and may be divided 
accordingly : the other Petition praying a distribution of the same 
produce among the separate creditors of Cooke ; insisting, that the 
purchase was originally made by Cooke ; and the five shares were 
afterwards transferred by bill of sale to Herbert for a nominal con- 
sideration. 

Mr. TrotoeTy for the separate creditors of Cooke, referred to the 
case Ex parte YaUop (1), as deciding this question, that upon the 
policy of the Registry Acts (2) the registry is the evidence of the 
property ; and must be taken to be the evidence of it, even among 
the creditors. 

Mr. Richards, Mr. fVetherell^ and Mr. Roots, for the separate 
creditors of Cooke, contended, that Cooke, the original purchaser, 
having been prevailed upon by Herbert to execute a bill of sale to 
him of these shares, for a nominal consideration of 12,000/., no part 

(a) See, ante, note (a) Ex parte YaUop, 15 V. 60; ffeston v. Pmnimtm, 1 Ma- 
son, 306 ; notes (a) and (c) Cwrtis v. Perry, 6 V. 739. 
(6) See, ante, note (b)Expm1e YaOop, 15 V. 60. 

(1) Ante, vol. zv. 60; see page 71 ; Ex parte Bum, 1 Jac. & Walk. 378; 
Evrkky v. Hodgson^ 1* Bam. &. Cress. 5^ ; that the Registry did not prevent the 
effect of the Stat 21 James I. c. 19, s. 1 1, repealed, and re-enacted with altera- 
tions, by Stat 6 Geo. IV. c. 16, s. 1, 72. 

(2) Stot 26 Geo. 111. c. 60 ; Sut 34 Geo. III. c. 68. 
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of which sum was paid, the interest in the ship still coptinaed the 
separate property of Cooke. 

Sir Samuel Romilly and Mr. Cooke, for the joint creditors, repre- 
sented, that the ship was purchased in the joint account ; though in 
the name of Cooke alone : but, upon Herbert?s remonstrat- 
[* 253] ing, five shares were * transferred to his account. They 
admitted however that this could not be distinguished from 
the case cited. 

The Lord Chance^llor [Eldon]. — ^This is an extremely impor- 
tant question ; as it affects many decisions, that have been actually 
made. There is no doubt, that previously to the Registry Act, il 
Cooke had purchased this ship in the names of himself and Herbert, 
Cooke paying the whole money, and no partnership existing between 
them, he, who paid the money, would have been held the equitable 
owner. The Court of King's Bench, however, have held (1), that, if 
a partnership purchase a ship in the name of one, whose name alone 
is in the registry, in an action upon a Policy of Insurance, with an 
averment of interest in all the partners, which, independent of the 
Act of Parliament, Voold have been a good averment, (an equitable 
interest being insurable ; both the trustee and the cestui que trust be- 
ing held to have an insurable interest) (2), the production of the 
registry in the name of one alone was decisive proof, that the others 
were not interested ; in efiect, that what appears upon the registry 
is decisive evidence of the title, both legal And equitable. That de- 
t^ision appeared to me to strike directly at the^ root of all trusts, aris- 
ing, not by act of the parties merely, but also by operation of Law ; 
and I thought it very difficult to reconcile that with other determina- 
tions, upon the case of assignees under a Commission of Bank- 
ruptcy (3), executors, administrators, or next of kin, having an in- 
terest under the title of administrators ; that it was diflicult to main- 
tain, that there could not be an equitable interest in a ship. Consist- 
ently with that decision I do not see, how it can be rep- 
[* 254] resented, * that the property in this ship stood otherwise 
than in one of these partners as to five sixteenths, and the 
same proportion in the other. The case of Curtis y^ Perry (4) 
went upon another ground : the peculiar object of Mr. Chiswell to 
•conceal his interest. 

1810. Aug. nth. The Lord Chancellor [Eldon].— The 
ground of the petition by the separate creditors of Cooke is, that the 
assignment to Herbert was made for a nominal consideration : but 
it was made in fact ; and the ship was registered accordingly ; and, 
whatever doubts have been stated, as to trusts by operation of law, 
there is no doubt upon a trust which is not to arise by mere opera- 



(1 ) Camden v. .^ndtrson, 5 Tenn Rep. 709, 

(2) Arrears of annuity, or any other debt, insurable, ante, "vol. vii. 302. 

(3) ExparU Bum, 1 Jac. & Walk. 378 ; ISrkley v. Hodgson, 1 Bam. & Cress. 
588. 

(4) ^nie, vol. vi. 739 ; see the note, 745. 
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tion of Law, but is connected with the acts of the parties. A 
stronger case cannot be put, than that upon the Pohcy of Insur- 
ance (1) ; where, the interest in the ship lost being averred to be 
in four persons, but two names only appearing in the register, it was 
held, that the averment was not made good ; and the Act of Parliar 
ment had excluded the equitable interest. If therefore Cooke, hav- 
ing the entire interest in himself, registered in his name, by his own 
act made Herbert the owner of this proportion of the ship, permitting 
the registry to be made in Herbert's name, it is impossible to main- 
tain, that Herbert's estate is accountable to the estate of Cooke for 
the produce of that property. 

As however the fects are not ascertained, and there is much con- 
tradiction in these petitions, supported by affidavits equally positive, 
I will give an inquiry, if those, who represent Cooke, desire it, as to* 
the time, when the Bill of sale was made to Herbert, and whose 
money was advanced ; but, let the result be what it may, I do not 
conceive, that the title of Herbert could be dislodged by the nature 
of those advances. . 

1. A NOTE of the judgment delivered in the matter of these petitions may be 
found in 1 Rose, 177. 

2. As to the question what interests are, and what are not insurable, see, anUf ' 
the note to JVScoU v/ Goodall^ 10 V. 155. 

3. With respect to the conclusive evidence of property which, in general cases, 
at least, the registry of a ship affords, and the modifications which that doctrine 
may receive from particular circumstances, see notes 1, 2, 3, 4, to Curiia v. Perry, 
6 V. 739 ; and notes 1, 3, 4, to Mutaer v. GtUeapky 11 V. 621. 
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[Rolls.— 1809, Nov. 13; 1810, AtousT 17.] 

Devise and bequest of real and leasehold estates to the devisor's widow, and her 
heirs for ever, " in the fullest confidence that after her decease she will devis^ 
the property to my family," held an estate for life only, with remainder in trust 
for the devisor's heir, as persona desigruUa (a). 

Wright Edward Atktns by his Will, dated the 29th of Octo- 
ber, 1804, devised and bequeathed all his manors, &c. as well lease- 



(1) Camden v. »^nder9on, 5 Term Rep. 709. 



,_, The acceptation of the term "family" may be narrowed or enlarged bv the 
context of the will, so as, in some instances, to mean children, or in others, heirs, 
or it may even include relations by marriage. See 2 Williams, Exec. 818, 819; 
Blaekwell v. BttUy 1 Keen, 176 ; Woods v. Ifoods, 1 Mylne & Craig, 401 ; Grant 
V. Zyifwn, 4 Rubs. 292; Doe v. Flemming, 2 Cr. Mees. & Ros. 638 ; Sugden, on 
Powers, (4th Lond. ed.) 525 ; 2 Story, Eq. Jur. § 1065 6, § 1071. 

As to trusts created oy words of desire, request, recommendation, in a will, see 
2 Story, Eq. Jur. § 1068, 1068 a, 1069, 1070, 1071; note (b) Btdl v. Vardij, 1 V. 
270; Peirson v. Gamd, 2 Bro. C. C. (Am. ed. 1844,) 47, note (a) \ S. C. ib. 226, 
231« note (c), and cases cited. 
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hold, as freehold and copyhold, or of whatsoever tenure, in Ketter* 
ing, and other places mentioned, in the county of Norfolk, and all 
other his real estate, unto his mother Charlotte Atkyns, and her heirs 
for ever, in the fullest confidence, that after her decease she would 
devise the property to his family ; and he thereby subjected and 
charged the aforesaid hereditaments and premises with the payment 
of all his just debts that he sliould owe at the time of his decease ; 
and he gave and bequeathed to his aforesaid mother all his goods, 
chattels and personal estate for her own benefit, after payment of 
his debts, funeral expenses, &c. ; and appointed his mother sole ex- 
ecutrix. 

The testator died without issue ; leaving the Plaintiff, his uncle, 
heir at law ; and entitled to two sums of 2700/. and 1000/., as per- 
sonal representative of a mortgagee ; being also the trustee under a 
conveyance by the testator's father, subject to those mortgages upon 
trust for payment of debts by sale ; and the Bill was filed against 
Charlotte Atkyns, the deVisee and executrix ; praying an account of 
what was due for principal and interest upon the mortgages ; and 
that the Defendant may be decreed to pay the same ; in case the 
Court should be of opinion, that she is entitled to the fee-simple and 
inheritance of the estates devised : or in default of payment, or, in 
case the Court should be of opinion, that the Defendant is entitled 
to an estate for life only, and therefore, not bound to pay the Plain- 
tiff, then that the same may be raised by sale. 
[* 256] * Mr. Richardsy Sir Samuel RomiUy, and Mr. JEfeyf, for 
the Plaintiff. — A trust may be raised according to the au- 
thorities In the Civil Law, and has frequently been raised in the 
Courts of Equity of this country, upon words much less mandatory 
than those of this Will. To support the Plaintiff's claim to the es- 
tate, and confine the Defendant to an estate for life, two incidents 
must be combined : the subject and the object must be certain. The 
property, which is the subject of this devise, is certain ; viz. all the 
real estate of the devisor : but the objection of uncertainty will be 
applied to the object of his disposition, not more precisely pointed 
out than by the general description, '^ my family." That is a sufli- 
cient description for this purpose within Pierson v. Garnet (1), and 
the other authorities ; attending to the nature of the subject of dis- 
position, real estate, this description must be understood the head of 
the family ; the heir, representing the family ; as the term " rela- 
tions " has been construed those, who would have taken the person- 
al property. The devisor must have contemplated some part of his 
family, distinct from his mother's line. This construction is sup- 
ported by the opinion, expressed in Chapman's Case (2) ; 
[* 257] * interpreting the word ^^ house" by "family;" which 

(1) 2 Bro. C. C. 38, 226; Pinch's Pre. Ch. 210. See Brmm v. Higgs, ante, vol. 
iv. 708; V. 495; viii. 561, and the references in the note, i. 272. 

(2) Dy. 433. The devise is in the following terms : 

** I will the house that J. V. dwelleth in to my three brothers among them and 
J. V. to dwell still in it ; and they to raise no fermt ; and I will the house, that 
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opinion is referred to in the case of Covnien v. ClerJce H), and 
in Crossly v. Clare (2). The ^only authority against that is Har^ 
land V. Trigg' (3); upon words certainly much resembling these; 
but with peculiar circumstances ; and the authorities, applicable to 
thi9 point, do not appear to have been cited. The subject was lease- 
hold estate ; and it was very difficult to say, who was intended. He 
could not, as to the leaseholds for years, bave^ contemplated the dis* 
tribution among the next kin : those persons, who in case of an in- 
testacy were the family ^ with reference to that description of prop- 
erty : the words, importing a long course of 'limitation, as of real es- 
tate, as far as the rules of law would admit : the limitation expressed 
as to the leaseholds for lives.' The word ^^ family " is not less famil- 
iar, in the English Law, as rumm coUsctianumy than ^^ stock" or <<re- 
lations; " meaning those, who are descended from the common an- 
cestor. If however these words are too uncertain to support the 
limitation over as a devise, the Plaintiff's title, as heir at law, must 
prevail by way of resulting trust. 

♦Mr. Leach, Mr. HaU, and Mr. Bett, for the Defend- [* 258] 
ant. — ^Though the title of the Plaintiff, as heir, must be con- 
tingent during the Defendant's life, he has a right to a decision of this 
question, as much as if it was vested. The Law upon this subject was 
settled by Lord Thurlow in Harland v. Trigg (4) ; having previous- 
ly been open to much contradiction ; of which the case of CutUiffe 
▼. Cunliffe (5) is an instance. There is no doubt, that these words 
are sufficient to create a trust: but fot that purpose /sertainty, both 
as to the property and the object, is necessary. If the party, first 
entitled, has the power of spending any part of the property, as in 
Ifyrtne v. Hawkins (6), the subject of disposition is not certain. In 
this instance that is certain: but there is no certainty as to the ob- 
ject ; which must be defined, so that some person may apply to have 
the property secured : otherwise the Court will not act. That is the 
clear result of the authorities, as established in Harland v. Trigg 
upon sound principle. It cannot be represented, that the word 

Thomas Chapman, my brother, dwelleth in, to him, and he to pay to Christopher 
Chapman, 3Z. 6s, 8(L tasend him to school with, and else to remain to the house: 
provided always, that the houses be not sold, but go unto the next of the name and 
blood, that are males (if it may be)." 

If the construction of those obscure words " and else to remain to the house, 
sdlicdf 'family ;' which shall be intended to the chief and most worthy and eldest 
person of the family," &c. stood upon less authority, they might, perhaps, admit 
another interpretation ; and the conjecture does not appear unreasonable, that they 
had reference, not to the house devised, but to the charge of 32. 69. 8(2., the last 
antecedent ; meaning no more than that, if not required for the schooling of Chris- 
.topher, it should sink for the benefit of the devisee. Lord Eldon, post^ vol. xix. 
300, thinks the words would very well admit tiiis construction : but declines so to 
construe them for the reason here suggested. See 1 Turner's Rep. 158. 

(1) Hob. 29; see 33. 

(2) Amb.397. 

(3) 1 Bro C. C. 142. 

(4) 1 Bro. C. C. 142. • 

(5) Amb.686. 

(6) 1 Bro. C. C. 179. 
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^^ family " has acquired a certain, technical, sense ; binding the Court 
to consider the heir at law as pointed out. That was not decided 
in Chapman's Case ; which affords no authority upon this question, 
except a,n extrajudicial opinion. ^ 

Admitting, that the Defendant has a discretion to distribute among 
the members of the testator's family, the construction, confined 
to the heir at law, ^excluding all discretion, cannot be support- 
ed ; and the supposition, that he meant to leave her no discretion, 
would be most extraordinary : the expression clearly im- 
[* 259] porting, that she should ''^give to such members of his fam- 
ily as she pleased: no one answering the description, ex- 
cept as the object of her choice. Admitting the case of Crawys v. 
Colman (1) to be soundly determined, as a bequest to the next of 
kin, Bridget Cruwys. by making no disposition leaving it to be under- 
stood, that all had behaved well to her, here the object must be se- 
lected ; and there is no person entitled by such selection to call for 
an execution of the trust. The term "family,^\ extending through 
the lines of both parents, is too general and uncertain to present 
a definite object ; which might have been described by " children ;" 
or any other class, less numerous, and more easily ascertained ; ac- 
cording to the correct view, taken of this subject by the Lord Chan- 
cellor in Morice v. The Bishop of Durham (2). . There is scarcely 
a more vague denomination than "familyJ^ What rule is to deter- 
mine among the various interpretations ; and, if it could be confin- 
ed to the heir. at law, between the heirs Ex parte patema fy mater'- 
nal In Mac Leroth v. Bacon (3) Lord Alvanley upon the whole 
Will thought the husband included in the description of the* ^^fam- 
ily " of his wife ; which is not the natural construction, according 
to Barnes v. Patch (4). The conclusion is, that this term having no 
distinct and acccurate sense, the interpretation must depend upon the 
tenor of the whole instrument. 

Mr. Richards, in reply. — ^The construction, given to the word 
" family" so long ago as Chapman^ s Case (5), followed by Coxmden 
V. ClerTce (6), and Crossly v. Clare (7), considering it 
[* 260] * when applied to real estate, as denoting the heir at law, 
has never been impeached ; and corresponds with the nat- 
ural meaning. A devise to a man's family, that is, to go in his fam- 
ily, can only be effectuated by a devolution in the course of law to 
the eldest son ; if not interrupted by particular limitation. 

1810. Aug. llth. The Mi.sTER of the Rolls [Sir William 
Grant]. — In this case I am called upon to determine incidentally, 

(1) Jntej vol. ix. 319. 

(2) ^nU, vol. X. 522 ; see 535, a 

(3) AnUj vol. V. 159. 

(4) .^nUj vol. viii. 604. 
(&i Dy. 33a . 

(6) Hob. 29; see 33. 

(7) Arab. 397. 
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what interest the Defendant Mrs. Atkyns took under the Will of her 
son. The direct object of this suit is only to have a charge raised 
out of the estate. I have decided, that the Plaintiff is entitled to 
have it raised ; but, as it is to be raised by sale or mortgage, it is 
said, that it is necessary to ascertain, whether, if to be raised by 
mortgage, Mrs. Atkyns is only to keep down the interest ; or is to be 
considered as the owner of the fee. This question certainly appears 
upon the face of the pleadings ; though it is not distinctly brought 
forward as one, which it was the purpose of this suit to havB deter- 
mined. The Will of the son is set forth in the Bill. The Plaintiff 
charges that the Defendant sometimes alleges, that she is entitled 
to an estate for life only under it; and is therefore not bound to 
pay the sums in question, or any part thereof ; that at other times 
she claims to be owner of the fee ; pretending, that for some reason, 
which she refuses to discover, the Plaintiff has no right to raise these 
sums by sale of any part of the estate; and the Bill prays, that the 
Defendant may be decreed to pay the money ; if the Court shall be 
of opinion, that she is entitled in fee ; or, if to an estate for life only, 
that it may be raised by sale. By her answer she denies, that she 
ever pretended to be entitled only to an estate for life ; but admits, 
that' she does claim to be entitled under the Will of her son to an 
estate in fee. In this way it seems to me that the question 
* is sufficiently raised to enable the Court to give an opin- [* 261] 
ion upon it for any purpose, for which incidentally it may 
be necessary. 

The question depends upon the meaning of the word " family." 
It i» admitted, that the words '< in the fullest confidence, that she 
will devise the property," are sufficient to raise a trust ; if there be 
no uncertainty in the object. The Counsel for the Plaintiff contend, 
that there is none : the word " family " in a devise meaning the same 
as " heir-at-law ; " and for this construction they referred to Chajn 
man^s Case (1) in Dyer ; where the words " to remain to the house " 
were said to signify to remain to " the family ; " which shall be un- 
derstood as the head and most worthy and eldest person of the fam- 
ily. This indeed was not the immediate point in that case : but the 
words were referred to as showing the intention to preserve the prop- 
erty in the testator's house and family ; and so furnishing an argu- 
ment upon the effect of the limitation to the next of the name and 
blood, being males. 

This construction derives great authority from Lord Hobart's re- 
cognition of it in the case of Counden v. Clerke : where, referring to 
Chapman's Case, he says (2), V If land be devised to a stock, or 
family, or house, it shall be understood of the heir, principal of the 
bouse, much more, when the proper word * heir ' is expressed." Ac- 
cording to these authorities there is no uncertainty here in the object. 

(1) Dy. 333. 
(3) Hob. 33. 
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It is a trasi for the testator's heir. I see no reason lo dissent from 
them ; if they have not been over-ruled by subsequent decisions. 
Cases, relative to personal property, or to real and personal, 
[* 262] comprised in the same devise, or, where the * meaning is 
rendered ambiguous by other expressions or dispositions, 
will not bear upon this question, fn the case oiHarland v. Trigg {]) 
Lord Thurlow .doubted, whether the word ^^ family " had a definite 
meaning. The authorities, before alluded to, were not cited. The 
case related to leasehold estate ; and it was by other dispositions in 
the Will rendered uncertain, in what way the testator intended the 
family to take the benefit of the leasehold estates : it being contend- 
ed, that he meant to give them to the same uses, to which the real 
estate was settled. That case is. therefore no authority upon this 
question. 

In the case of Pyot v. Pyot (2) real and personal estate was dis- 
posed of in trust for the testatrix's nearest relation of the name of the 
Pyots. Lord Hardwicke says, <' I think the Pyots describe a partic- 
ular stock ; and the name stands for the stock : but yet it does not 
go to the heir-at-law ; as in the case in Dyer ; because it must be 
nearest relation ; taking it out of the stock ; from which case it also 
differs ; as the personal is involved with the real ; and it was meant, 
that both should go in the same manner ; and shall the personal go 
to the heir-at-law ? " 

No disapprobation of the doctrine of Chapman's Case is express- 
ed : Lord Hardwicke only doubting, whether it was applicable to a 
mixed devise of real and personal estate. 

In a late case in the Court of Conrmion Pleas, Doe, on the demise 
of Thwaites v. Over (3), relative to a devise of lands to the testa- 
tor's relations, Serjeant Hey wood refers to a case in this Court in the 

following terms : 
[* 263] * (4) « U Jjdy, 1732, by the Master of the Rolls. Under 
a limitation to the family of J. S. the real estates des- 
cend to the heir-at-law : the personal estate goes to the next of kin. 
Mss. note probably of the late Mr. Cox : but the Decree of that day 
upon search has not been found." 

Supposing the Master of the Rolls to have held the Will void for 
uncertainty, the decision would not affect this case ; as the real and 
personal estates seem to have been blended in one devise ; and with 
regard to personalty it cannot be contended, that the word " Famr 
ily " means the heir-at-law. 

Not finding any case in contradiction to the proposition in Dyer 
and Hqbart, I think, there is in this case sufficient certainty in 
the olyect of the trust : therefore the Defendant Mrs. Atkyns must 



(1) lBro.C.C. 142. 

(2) 1 Ves. 335. See LeM v. Leigh, anU, vol. xv. 92. 

(3) 1 Taunt 263. 

(4) 1 Taunt 266. 
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be considered as only tenant for life of the estate, which is sub* 
ject to the charge; and the Decree must be altered accordingly (1). 

[This note alaor relates to 5. C, 19 V, 299], 

1. The (yrincipal case hsM undergone a long course of litigation, and some of 
the ;queations which it involved have not yet [1827] been decided; nor, as it has 
been declared by the court of the last resort, are they capable of receiving any 
filial determination, until afler the decease of the defendant, the first devisee ; 
when it may depend upon the exercise, or the non-exercise, of her power, who 
will be entitled to the produce of the timber growing on the estate which is the 
subject of this suit Afler the ^^cree originally made by Sir William Grant, an 
application was made for an iiijanctibn, to restrain the devisee from cutting tim- 
ber, pending an appeal ; the injunction was granted by Lord Eldon, and tne Re- 
port of .that staffe of the proceedings may be found in 1 Ves^ and Beat 313^16. 
His lordship, when he had heard the suit on appeal, confirmed the decree made by 
the Master of the Rolls : the judgmeqt delivered on this occasion is reported more 
fully in Coop. M 1-125, than m 19 Ves. The next step was ah, appeal by tjie de- 
fendant to the House of Lords, ^hich stage of the suit is not yet reported ; but 
their lordships were pleased to reverse the original decree, and the decree of af- 
firmance, so far as these decrees declared that the defendant was only tenant for 
life of the estate therein mentioned ; and they also reversed the order for the in- 
junction, so far as the saihe was founded on the aforesfedd declaration, with liberty 
to the -defendant to apply to the Court of Chancery touching such injunc- 
tion as awarded on any other ground. Immediately afler the reversal by the 
House of Lords of the decree made in Chancery, the injunction previously obtain- 
ed in the suit was dissolved by the Lord, Chancellor, upon motion on behalf of the 
defendant, supported by an a^davit, that the incumoranQes of the plaintiff had 
bees fully .satisfied. ' Another bill was. then filed, stating th^t the original 
pkintiff was deceased, and that under the ultimate limitation of his will, and also 
as being the person answering the description of heir at law of the original testa- 
tor, the new plaintiff was become entitled to the first estate of inheritance in the 
estates devised by the said original testator, whenever the defendant should de- 
part this life. On this ground a fresh injunction was applied, for, to restrain the 
defendant from cutting down timber, or committing any other waste upon the 
premises ; and an account was also prayed of all timber already actually cut 
down, and that defendant mi^ht be decreed to (nake good the value thereof. The 
liord Chancellor refused the injunction! holding that the defendant must be cpn- 
flidered as having •« fee, though a qualified one ; his lordship did not deem her en- 
titled to exercise the same unlimited riffht of ownership whicb.an absolute tenant 
in fee might exercise over the timber-; out still thought, that she ought not to be 
prevented from cutting down timber in a husband-like manner ; the court taking 
care to preserve the property or its produce, in such a state that, when ft shall be 
altimately made out who is entitled, they may have the benefit of it The minutes 
of the order made, to effect these purposes are given in Turi). 164. 

2. That, as a general rule, the tenant for life of an incumbered estate is bound 
to keep down the interest of those incumbrances, see note 2 to Lord Penrhyn v* 
Hus^hes^ "5 Ves. 99 ;• though a tenant in tail is not bound to do so in iavor of the 
issue in tail, or of the remainder-maH : and, if the tenant in tail, in possession and 
receipt of the rents and profits of a mortgaged estate, lets the interest du^ on the 
mortgage run in arrear, neither the issue in tail nor the remainder-man can come 
against the tenant in tail in possession to compel him to keen down the interest, 
^r asainsttbe personal representative of the tenant in tail, auring whose posses- 
sion £e arrears have accrued, tb cooipel him to discharge those arrears ; Vhaplin 
V. Chaplin, 3 P. Wms. 235; Amtslrwry v. Brown, 1 Ves. Sen. 480. That the 
principle upOn which the last-stated doctrine is founded is the absolute power 
which, under ordinary circumstances, a tenant in tail, of full a^e, might acquire 
over the whole estate; but that the estate of a tenant in tail (and, as the principal 
case show^, even of a tenant in fee) may be so qualified as to make the general 

(1) Affirmed by Lord Eldon, po^f, vol. «ix. 299, Coop. 111. 

VOL. XVII. 12 
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rule add its consequencos ina|>plicable, see, eenUy notes 1, 2, to The CouniesB of 
Shrembtary v. Tint Earl of Shrewsbury, 1 V.1227. 

3. That words of recommendatipn, of trust, or of confidence, in a will, have 
ffen^raliy the force of an imperative direction, see note 2 to Bull v. Vardy, 1 V. 
§70, and note 4 to Moggridgt v. ThaekwtUy 1 V. 464 ; and for certain qualifica- 
tions of that doctrine, see note 2 to PigfM v. BvUodty 1 V. 479. 

4 As to the different constructions which it may be proper to put upon the 
wQjTd <* family" in a will, when the subject of bequest is pereonalty, from that 
• which has been held to be the right legal import of the word when it is found in 
a'devise of real estate, see note 5, 6, to Brown y. H^m, 4 V. 708. 

5. The Anofiywo%is cast^ cited by the 'Master of the Rolls in the principal case, 
is noticed ip Dot v. Smithy 5 Mau. & Sel. ^32. 

6. That; as a general rule, a plaintiff is not entitled to move' for an injunction 
under the prayer for general relief, see the note to Jaai^ v. Hdli, 12 V. 458. 

' 7. The same words, in a wUI, minr have a different 'operation, with reference t o 
different sorts of property governed by difierent rules : see note 1 to Fhrduot ▼• 
fW,2V.53a *^ *^ '* 
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[Rolls.— 1810, July 16, 17; August it.] 

Settlembnt sustained by the consideration of marriage a^inst creditors ; not- 
withstanding false recitals, that the property was the wif(>'s;> {protecting alao 
voluntary expenditure by the husband after the marriage in improvement by 
building and enfranchising copyholds ; but not jewels and furniture, purchased 
by him after the marria^, and given to her (a\ 

The consideratitm of marriage will support a settlement even of movable eflfecta ; 
and neither the joint possession of furniture, nor the want of an Inventory, nor 
the fact, that the settlor was indebted at the time, and -that his wife knew it, 
will affect the settlement^ [p. 271.] 

The Billy filed by a creditor, on behalf of himself and all the 
other simple contract creditors of J. L. * deceased, against 
his executor, and heir, and Charlotte L. his widow, stated, 
that J. li. a stock-broker, in 1775 went to board and lodge 
with Charlotte L.; aqd married her in June, 1805; having no 
property of his own; but having. laid, out consideraUe property 
of other persons, received by him' in the course of his business ; and 
with the view of making a provision for himself and Charlotte L. 
and of withdrawing out of the reach of his creditors a considerable 
part of his property, he at different times transferred into the name 
of Charlotte L. alone, or jointly with others, various sums of stock, . 

(a) Marriage is deemed a valuahlt consideration, as much as money, goods or 
services, and 0xes the interest in the grantee. .4 Kent, C^m. (5th ed.) 463, 464 ; 
SUrry v. Ardtn, 1 Johns. Ch. 261 ; S. C. 12 Johns. 536; Huatmi v. CanirU, 11 
Leigh, 136; Tunno v. Trexevani, 2 Desaus. 264; Whdan y. Whelan,3 Ck>wen, 
538, 579; Mdgtdre v. Thonqmn, 7 Peters, 348; iS, C. Baldwin, 358. 
' . A parol agreement before marriage to settle the personal estete of the wife to 
the ase of the marriage, is not sufficient to support a settlement executed after 
marriage, and after the marital rights had attached against the creditors of the 
husband, hard v. bard, 1 Bailey, £q. 228. See also Koonet v. Bryan, 1 Dev. Sl 
Bat £q. 297; Rtade v. Xfmngstott, 3 Johns. (%. 488 ; anU, note (a) Brown v. 
Owicr, 5 V. 877. 



1810.] CAMPIOK V. COTTON. 964 

and invested money in stock and other securities, in her name alone, 
or with others ; that he abo with the same view delivered to her va- 
rious jewels, &c. purchased with the money of other persons, at the 
time he was such trader and indebtecjl, afi hefote mentioned. By his 
Will, dated the 10th of November, 1799, he made the following 
disposition : 

'< I request the small debts I owe may be discharged as soon 
Us conveniently inay be. I give md bequeath to Mrs. Charlotte 
L. with whom I now board and lodge at Golder's Green, the sum 'of 
5002. lawful money," to be paid her within six months after his de- 
cease ; '^ which I should consider a very poor compensation for tfa^ 
great obligations due to her, did I not take into -consideration, that 
Uie whole of the furniture, wine, plate, stock, carriages, &c. (with 
some trifling exceptions) are her bwn property, with a trifle in the 
funds, which she has saved in twekity-five years' unremitting attention 
to my ease and comfort." He gave all the rest of his property to 
his nephew Cotton ; and appointed him executor. 

The testator died in 18(^ ; seise^^ of considerable real 
estates ; and indebted by specialty and simple contract * to [* 265] 
a Considerable amount. Charlotte L. entered into* posses* 
sion of some copyhold estates,; to which she claimed title; and 
also of some freehold estate ; which she claimed as a gift to her by 
the testator in his life. 

The Bill charged, that tlie assignment of the funds, &c., was 
fraudulent ; that they were not purchased with her own money ; 
that the testator was at the time, and with her knowledge, greatly 
indebted beyond what he possessed ; that the transfers Were made, 
and the jewels delivered, for the purpose of defeating the credit- 
ors ; that the money, plate, furniture, &c., were not her own proper- 
ty, or settled to her separate use, but his property ; that a surrender 
of copyhold estate on the 22d o( January, 1803, purchased by the 
testator, as she pretends, and as it was declared, with 600/. her 
money, t6 him and his heirs in trdst for her, with a covenant that he 
would stand seised in trust for her, and an admission accordingly, 
and two other purchases in 1805, for 610/. and 575/. under similar 
cirqumstances, were fraudulent ; being made with his money, with 
the view to enfranchise the copyholds, and make them freehold; 
and fhat by a deed, dated the 19th of September, 1806, the testa- 
tor fraudulently declared, that 500/. paid for enfranchising copyholds, 
was her property ; whereas it was his own : that she alleges, that 
previously to the marriage a settlement was executed, dated the 1st . 
of June, 1805, reciting, that she was possessed of 2500/. 3 per cent. 
Consolidated Bank Annuities, 2500/. 3 per cent. Reduced Annui- 
ties, standing in her liame, and of 1200/. 3 per cents, in the names 
of himself and Chariotte L. T. deceased, also of goods, household 
furniture, jewels, &c. ; that the testator was seised to him and his 
heirs of freehold and copyhold estates, purchased with her money ; 
and declaring, that in consideration of the marriage, <&c., those 
funds, the rents, and jewels^ should be held for her sole and sepa- 
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rate juse : that she might assign, transferi 8ell> &c. ; with power 
to limit or dispose ty Will. 

The Billy charging, that all these recitals were, fabricated and 
&ilse, prayed an Account of the debts, and the personal estate, &c. ; 
that the severar deeds and instruments executed by the testator in 
favor of. Charlotte L. may be declared fraudulent and void : that the 
real estate may be declared liable to the specialty debts;, and that 
Ihe funds of stock may be declared liable, and be applied, in dis- 
cbaige of the debts. 

The Defendant^ the widow, by her answer denied all the cbaiges 
of fraud ; claiming the furniture, and other specific articles, as pur- 
chased with her own money, and as presents^ made to her by the 
testator ; stating, that the estates were purchased partly with her 
money, partly with his; that the stock was purciiased with her 
money, at her desire ; that she delivered to the executor such jew- 
els and .personal property as belonged to the testator : and those, 
retained by her, were purchased by him for her, with her money, 
arising from savings, presents, and otherwise ; and the only jewels 
and plate given to her, were some trifling articles, specified,. given to 
her the day before his marriage. She denied the knovvledge, that 
he was indebted ; believing him to be of considerable property, &c. ; 
and insisted, that the settlement, being in consideration of marriage, 
is good against the creditors. 
. Sir Arthur Piggott, Mr. Hottist^ Mr. Leach, and Mr. CooJccy for 

the Plaintiff, 
[*267] *Sir Samuel Romiay and Mr. BeUy for the Defend- 
ants. — ^First, as to the real estate ; the mere conversion of 
property, before the late Act of Parliament ^1), making the real es- 
tate of a trader assets, was never considerea a fraud upon the gen- 
eral creditors. Stephens v. Olive (2), and all the cases of that cjass, 
arose upon Bills, filed by specialty creditors : whose debts were di- 
rectly disappointed by the settlement; and there is no instance of a 
claim by simple contract creditors established upon the principle, 
that, specialty debts being paid, they were by marshalling entitled 
to stand in the plape of the creditors by specialty. Another objec- 
tion to this Bill is, that the estate was at the time of the conveyance 
copyhold : not by the then or present state of the law liable to these 
debts ; and the subsequent enfranchisement eannot have effett by 
relation : so as to give the transaction the character of fraud orig- 
i9a]ly. If, when the transaction took place, it was not fraudulent ; 
it could not become so by any thing, that passed afterwards : the 
fraud in these cases consisting itk placing the property in that state, 
in which it cannot be reached by the creditors. The act of en- 
franchisement must be considered, not as a fraud, but as an addition 
to, and improvement of, that estate, at that time, belonging to an- 
other person. In a late case in this Court, Burroughs v. , a 

- — > 

(l)Stat4766o.nLc.74. 
(3)2Bro.C.C.90. 
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trader, aware, that he was insolvent, redeemed the land tax of an 
estate, settled on hi9 wife. The creditors contended, that the effect 
of extinguishing the land tax was a fraud on them ; and that the 
transaction ought to be, considered a porch^se by him ; and it should 
be kept alive for their benefit ; but it was held to be clearly merged ; 
that it had become part of the estate ; and could not possibly be 
followed upon any notion of fraud. This applied, not only to the 
enfranchisement, but also the 'money expended in im- 
provements, and '*in the purchase of real estate.. The [*268] 
case of expenditure on an estate by a man, knov^ing him- 
self to be insolvent, and meaning to save as much as he can, must 
have frequently occurred. . How, if this notion that property, so ap- 
plied, can be foHowed, by way of lien, prevails, is the line to be 
drawn : or is it to comprehend draining and every species of inr- 
provement in tillage, &c. ? The* attempt was never made before ; 
and the conclusion is, that as to the real estate such a transaction 
cannot be considered a fraud upon creditors. 

The farther consideration, applicable to the personal, as well as' 
the real, property, is, whether under all the circumstances this can 
be constituted a case of fraud. There is no decision to be found, 
in which a settlement, previous to, and. in contemplation of, mar- 
riage, has been considered as fraudulent against Creditors. That a 
case' strong enough for that purpose might exist cannot be denied ; 
as if the- wife Was clearly a party ; and the marriage a more secure 
mode 'of defrauding the creditors ; but no such decision has been 
yet made. The wife must be clearly proved to have had knowledge, 
that a fraud upon creditors was intended. In a late case. Ex parte 
Rutherford, the bankrupt had married his servant ; executing a set- 
tlement: as if he possessed considerable property; covehanfirtg, 
that he would transfer stock to her for her life, with the absolute 
power of disposition afterwards. Upon her Petition to prove the 
value of the stock under the Commission it appeared, that she was 
told before the marriage, that he had' no property to settle ; and it 
was contended, that the transaction was a fraud upon the creditors ; 
but the Lord Chancellor held it a good debt ; which she must be 
permitted to proVe; and it stood over fnerely to inquire, when the 
demand was made ; with the view to ascertain, that the 
debt *a:ccrued before the bankruptcy (J). The Lord [*269] 
Chancellor certainly did not go the length of stating, that 
a settlement even upon marriage might not be fraudulent: but that 
case is an authority, that the wife must be clearly proved a party to 
the fraud i which in this instance is denied : and not proved. T'he 
Plaintiff has not proved, that the Defendant knew her husband's 
situation : but they have shown, that he deceived all the world : 
those, whom it is most difficult to deceive : not merely persons deal- 
ing with him, but even his own partner. It was natural for her, 

(i) Ante, Ex parte Mare, vol, viii. 335 ; Ex parte Day, vii. 301 ; and the note, 
303. 
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knowing his situation, and observing the confidence, reposed in him 
by many considerable persofis, givjlng hiin the management of all 
their 3tock transactions, to expect much more than the. settled prop- 
erty ; and the relation, in which they $tood, not being at that time 
married, affords a satisfactory rei^son, why that, which might ,be in- 
tended as bounty, should not have the appearance of a mere volun- 
tary conveyance ; and accounts fairly for the mode without any im- 
putation of fraud. The other hypothesis requires the Court to pre- 
sume,^ that he, after a long cohabitation before his marriage, commu- 
nicated his purpose' to live with her in splendor ; acknowledging, 
that he was worth nothing; and there would be nothing for his 
creditors. . Can it be conceived, that he made that representation, 
when proposing to make her his wife; and that they both pro- 
ceeded in such a plan of delusion ? 

Supposing therefore the fact to be established, that' all these 
articles yfere his property, and admitting, that she allowed them to 
be represented as her's, an honest motive may be ascribed to them ; 
that, as shQ was to become his wife, and to be introduced into society 

in that character, she was desirous of appearing possessed 
[* 270] * of property ; and he was willing to gratify that inclination : 

an unnecessary measure, certainly,:, as there can be no 
doubt, that he niight upon his marriage, though she brought him no 
fortune, have settled the whole of his property, tf the object was 
fraud, it might easily have been contrived by opening an account in 
her name, and permitting her to draw. The mere recital in the 
settlement could not have baffled, or imposed upon, creditors ; but 
was a measure adapted to the view, that has been stated, pf creating 
the appearance of property^ and drawing a veil over her real cir- 
cumstances. No suspicion can attach upon her not disclosing all 
the means, by which she had acquired property. Taking this trans- 
fer of stock to have been a gratuitous gift to her, before marriage, 
and admitting him to have been in a state of insolvency for twenty 
years, can stock, actually transferred, though without consideration, 
not in contemplation of bankruptcy or dying insolvent, be recalled ? 
Would it not be her property, if she had married any other person ; 
and why then may it not form the consideration upon her part for 
the marriage, and for any settlement upon her ? The same reason- 
ing applies to the stock in the hou8e> furniture, jewels, &c. which 
were actually her's by gift, previous to the marriage. In a Court of 
Justice there is no measure of the consideration of marriage by 
pecuniary value; Douglas v. Ward (1). North v. AnseU ($})• 
Wkherly v, Wicherly (3). Doe, on the demise of Watson v. RinU' 
ledge (4). The party giving up all other prospects, it is a consider- 
ation for pecuniary yalue to any amount. The express provision by 

(1) lCli.Ca.91. 

(2) 2 P. Will. 6ia 

(3) Cited 2 P. Will. 619. 

(4) Cowp. 705w 

voii. xvii. 12* 
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the Legishture in Uie case of bankruptcy (1), avoiding voluntary 
conveyances and gifts, except u|>on the marriage of the 
bankrupt's children, provcsy that in no * other instance a [* STl] 
gift, if made banajide, can be recalled. 

The conclusion is, that, as all these transactions are to be accounted 
for without imputing fraud, except by placing them in the worst light, 
and suspicion alone is not sufficient, the .Bill, which according to 
Abager v. Rowley (2) and other cases could not be supported as to 
the personal estate without su^[esting collusion with the executor, 
must be dismissed. It would be most unsafe to send a case of this 
nature to the prejudices of a Jury'; and there is no instance of an 
issue, directed upon such a. question, involving a conclusion of Law 
from facts. 

1810, Aug. nth. The Master of the Roi,ls [Sir William 
Grant]. — ^If the efiect of the deed, executed upon the marriage of 
the Defendant Mrs. L. be such as is contended for by her Counsel, 
it will be unnecessary to enter into the consideration of various topics, . 
which were discussed at the hearing. .They insist, that whether the 
stock, the furniture, and the real estate, were purchased with her 
money, or not, the deed, in the nature of a marriage-settlement, 
gave her such a right to all these descriptions of property as cannot 
be impeached by her husband's creditors. It b clear, that, supposing 
the whole to have been his property, he might have settled it upon 
his marriage. According 4o the cases decided at Law even the 
movable effects might be so settled ; and neither the joint 
• possession which he had of the furniture, nor the want [*272] 
of an inventory, would invalidate the settlement. It is 
clear also, that the fact of his being indebted at the time, and of her 
knowing him to be so, would not affect its validity. 
. Then, assuming the falsehood of the declaration, that the property 
had been purchased with her money, will that circumstance prevent 
her acquiring, as against him, and those claiming under him, all the 
rights, which the settlement acknowledged her to have, and professed 
to secure to her ? I apprehend it to be clear, that the husband, not 
only could not controvert her rigiit to any part of the property, but 
was compellable to do whatever acts might be necessary to invest 
her with a complete title to it. He has expressly covenanted so to 
do ; and the marriage was a sufficient consideration for the covenant. 
Then how is it fraudulent against the creditors ? The utmost they, 
can make of the falsehood in the deed, isj that the property was in 
truth Mr. L.'s ; though it was asserted to be her's : but, if he could 
settle this property, and has done what bound him to give a title to 
it, supposing it to be his, how are they advanced by establishing that 
fact ? All she could necessarily collect from seeing it asserted in the 

(1) Stat 1 Jam. I. c. 15, s. 5. Repealed and le-enacted by Stat 6 Gea IV. c. 
16, s. 1, 8a 

(S) .Me, vol. vi. 748; Uttmonv. Mair, 4 Bro. C. C. 270; miie, ii. 95; and the 
note, 96. 
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preceding dechirations of trust, that the real estate had been pur- 
chased with her money, contrary to the fact, was, that he chose to 
take that mode of giving her -those estates. I do- not think, it can 
be inferred from the evidence, that she knew, he wab in such cir- 
cumstances as to make his bounty- to her a fraud upon any one. 
While it was mere bounty, she could not indeed have compelled him 
to complete her title by Conveyance : but from the moment the con- 
sideration of marriage inteiivened it became nmtter of obligation upon 
him to give her all the title he himself had ; and there is no proof of 
- any such fraud in her as can prevent her receiving the 
[* 273] ^benefit of that obligation. There is no ground therefore, 
upon which the creditors can' avoid the settlement in the 
whole or any part. 

As to the additional value, that the land. may have received by 
buildingf, subsequent to the marriage, or by enfranchising copyholds, 
Ido not see, how it is possible to make a mere voluntary expendi- 
turef by him upon her estate a ground of chaise against her ,^ or the 
estate. The jewels, purchased by him, and given to her aft^r the 
marriage are subject to the debts unquestionably. The account of 
th» testator's estate, prayed by the Bill, is quite of course. There 
must be .an inquiry, whether any jewels or articles of furniture, pur- 
cliased by him subsequent to the marriage, were in the possession of 
his wife, or any other person for her use, at the time of his death. 

1. As to the circQmstances necessary to make a settlement, by a man on his 
. wife, ^alid affainst creditors, and also as to the effect of recitals in such instru-* 

ments of settlemeht, see, ante, notes 4,, 5, 6, to Dwndaa v. Dutens, 1 V.. 196, and 
note 1 to JEIr parte Gardner, 11 V. 40. 

2. A settlement by a maQ previous to his marriage, and as an inducement there- 
to, would, if ho actual fraud were shown, be- sustained even against purchasers; 
for the wife, in such case, would also be a purchaser for herself and her children ; 
but, when the contract of marriage has been completed, it no longer affords, in 
the eye of the law, any consideration for a post-nuptial settlement, whereby pur- 
chasers or previous creditors would be defeated, though against the husband him- 
self ^t woidd be good : Cvartia v. Priet, 12 V. 103; SmUh v. GarUmd, 2 Meriv. 
127^. And, when a post-nuptial settlement is shown to be not V .mere , voluntary 
transa(!tion, but founded on a bona fide valuable consideration received for the 
same, as the motive for executing it, the settlement will be supported without 
scrutinizing very rigidly the precise adequacy of the consideration : see the notes 
to JViim V. Prottwe, 6 V. 752. 

3. That a court of equity will not compel the execution of a contract merely 
voluntary, and which rests in fieri, see note 2 to Colman v. Sarrell, 1 V. 50. 

4. A widow's bona paraphernalia are subject to her husband's debts, but not to 
his legacies ; and even for the purpose of paying his debts there may be other 
funds previously applicable : see note 3 to AUbrich v. Cooper, 8 V. 382. 
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TODD V. GEE. 
[IdlO, Aprii< 4, 5 ; August 21.] 

The rule, that the Plaintiff being ettitled to discovery only, and not to the relief, 
a general demurrer Hes, does not prevent a demurTer to the relief, giving the 
diseovery {ay 

Plaintiff in a Bill forapecific performance of a contract, is not entitled, generally, 
to satisfaction by wav of damages for the non-performance, to be ascertained 
by an Issue, or a reference to the Master (6). Distinction as to the case of 
compensation r as for a part subject to tithes, though represented as tithe-free ; 
giving the purchaser, if he choosey to take the purchase, a right to compensa- 
tion, but not to compel the Vendor to purchase the tithes (c). 

Demurrer not good in part, and bad in part : therefore going to relief, to which the 
Plaintiff was entitled, over-ruled generally : the Plaintiff, a purchaser, not be- 
ing barred by a Report ag^nst the title in another Suit, upon a Bill against him 
l^y tbe.Veqdors^ 

Reference of title on motion in a simple case of specific performance, wherQ 

' nothing more, [p. 278.] 

The Bill pfayed the specific performance of an agreement for the 
sale of an estate to the Plaintiflf by the Defendants ; or, if 
the Defendants cannot perform •it, that the Plaintiff may [*274] 
receive satisfaction for the damages and injury, sustained 
by the non-performancer 

The Bill stated, that the sale was by auction on the 24th August, 
1803, for 16,000/. : the particular describing the estate as four hun- 
dred and twelve acres; two hundred and twenty-seven of which 
were tithe fk'ee, paying a very small Modus, Under a reference, di- 
rected on motion in another cause, upoh a bill, filed by the Defend- 
ants ii^ this suit, devisees of Robert Barton, against Todd, the Master 
reported, that they cannot make, or by any Act procure (o be made, 
a good title ; to which Report exceptions were talcen ; and are still 
depending. The objection to the title arose from the Defendants 
having refused to have an account taken of the money, which they 
have received from such part of the testator's personal estate as by 
his Will was made subject to his debts and legacies, of the real es- 
tates, devised to be sold, and of his debts and legacies, and from their 
refusing to purchase the tithes of such part of the estate as was des- 
cribed in the particular to be tithe-free. 

The Bill farther stated the title, derived under the Will of Robert 
Barton v devising estates at Bamptoo and other places in the county 
of York, to the Defendants Gee and Osborne, and the widow of the 
testator, upon trust to ^11 all or such parts as they. should judge ne- 
cessary and proper ; and to apply the money in the first place in 

(a) See, (mU^ note (a) Brandon v. Sands^ 2 V. 514 ; note (a) East India Co. v. 
JSTeasfe, 5 V. 173 ; note (a) SuUon v. Scarborough, 9 V. 71 ; Pool v. ifoyrf, 5 Met- 
calf, 525 ; Story, Eq. PI. § 312. and notes. » 

ih) See, anie, not^ (a) GunUim v» Stone, 14 V. 128. , 

(c) Courts of Equity look to the substance of the contract, and do not allour 
small matters of variance to interfere with the manifest intention of the parties. 
See, ante, note (a) Oinfen v. Tickdl, 1 V.,60; note (a) CakerUy v. WHliams, 1 V. 
210 ; note (a) Cqicrajl v. Roebuck, 1 V. 221 ; note (a) Bowler v. Round, 5 V. 508. 
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payment of all the testator's debts ; and to place out the surplus at 
interest for his wife for Kfe ; and after her decease to pay his legacies 
in exoneration of his personal estate ; and to continue the surplus, if 
any, at interest for the persons entitled to the residue of his real es- 
tate ; and he devised all other his estates, and also siich of his estates 
in Bampton, &c. as should not be disposed of by his trua- 
[* 275] tees for the purpose before mentioned^ to his ♦ wife for life, 
~in satisfaction of all claims, and after her decease to the 
Defendant Robert Christie Barton, and to his sons and daughters, in 
strict settlement, with remainder to the Defendant Napier Christie 
Barton, and his issue, in the same maqiner ; remainder to the third Und 
other sons of Mary Christie Barton, the mother of those Defendants ; 
with remainders over : the Will declaring, that, in case the estates, 
thereby devised, should not be sufficient for his debts, and such lega- 
cies as are directed to be raised by sale of such estates, then and in 
such case only the testator devised such part of his other estaites as 
should be sufficient for the debts and legacies to the Defendants 
Mary Barton, Richard Gee and Robert Osl>orne, their heirs and 
successors, upon the same trusts as before expressed respecting the 
estate before devised in trust to be sold ; and he appointed his wife 
executrix. j 

The Bill charged, that, if the accounts were taken, it would ap- 
pear, that the estate agreed to be sold to the Plaintiff, or some pn^ 
thereof, was devised to the Defendants Barton, Gee, and Osbome„ 
in trust to be sold, to pay the debts f^nd legacies of the testator ; and 

that by having the accounts taken, and purchasing from Cooper 

the tithes of part of the estates, stated to be tithe-free, and which he 
was Villing to sell, and by other Accessary acts, they may make a 
good title to all or the greater part of the premises. 

To this Bill the Defendants (jee and Osborne put in a Demurrer 
and Answer ; demurring to the relief for want of equity : and admit- 
ting that a Bill had been filed against the Plaintiff, as stated; and 
that Mary Barton was dead. 

' Sir Samuel RomiUy^Mr, Hari^ and Mr. Healdy in sup- 
[* 276] port of the Demurrer.-r-* This Demurrer to the whole re- 
lief, giving the discovery, is right in form: Hodgkin v. 
Longden (1). 

llie merits rest upon three cases : Denton v. Stewart (2), Green- 

. (1) Arde^ vol viii. 2. * 

(2) Denton v. Stewart. July iUi. 1786. Cited from the note of Sir Samuel 
Romilly. 

This was a Bill brou^t for a specific performance of an aereemept, to assign a 
lease ,to the Plaintiff. The agreement was by parol : but had been in part carried 
into execution. After the agreement the Defendant assigned the lease to another 
person for valuable consideration without notice. The Bill only prayed a speclBc 
performance of the a^ement. The fact of the Defendant's having afterwards 
assigned the lease was not stated in tlie answer, nor appeared in proof in the ' 
cause ; but was alleged by the Defendant's Counsel, as a reason why it was un- 
possible.forhim to perform the agreement. 

The Master of the Rolls referred it to the Master to inquire, what damage 
the Plaintiff had sustained by the agreement's not having been performed : and 
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Qtvay V. Adams (1), and GwUlim v. Stone (2). The last is a 
direct authority against the notion > that a Court of Equity can 
give damages in these cases of failure in performing a con- 
tract. The case of Greenaway v. Adams turned upon the cir- 
cumstance, that the Defendant, by her owq act, after she had en- 
tered into . the contract rendered herself incapable of performing 
it. In the case of Denton v. Stewart justice was certainly done by 
, the Decree : but it ought to have been forgotten the instant it was 
pronounced. The reason of the Defendant's submitting to it was, 
that it did not appear in the cause, that the lease had been assigned ; 
and the Court would therefore, have decreed a specific performance 
without regard to the mer^ allegation at the bar. If the Court is to 
proceed upon the honesty of the transaction, why will not the same 
principle sustain such a Bill upon an agreement for goods sdd, work 
and labor, t>r any other object? 

Mr. mOiam Agar, for the Plaintiff. 

The Lord Chancellor [Eldon]. — With regard to the form of this 
demurrer I abide by the opinion, which I find I have before express- 
ed ; that, though Lord Thurlow so far altereid the rule of the Court, 
that, where the Bill prayed discovery and relief, the discovery being 
with a view to the relief, the Plaintiff not being entitled to the relief,, 
a general Demurrer was allowed (3)*, yet it was competent to a De- 
fendant to avail himself, or not, of that alteration in the course of 
pleading; and therefore to demur to the relief ; giving the discovery, 
as the materials to sustain an action ; though he could not be com- 
pelled to give it. That objection therefore will not hold. 

As to the merits, I should be inclined to support the whole 
course of previous authority against * Denton v. Stewart ; [* 277] 
not being aware, that this Court would give relief in the 
shape of damages ; which is very different from giving compensation 
out of the purchase-money. The reason of submitting to the Decree 
in that case is apparent from Sir Samuel RomiUy^s note. My opin- 
ion is, that this Court ought not, except under very particular cir- 
cumstances, as there may be, upon a Bill for the specific performance 
of a contract to direct an issue, or a reference to the Master, to as- 
certain the damages. That is purely at Law. It has no resem- 
blance to compensation. Where, for instance, an estate is held with 

decreed, that the Defendant should pa^r'to the Plaintiff such damage, so to be as- 
certained, together with the costs of this suit 

Mr. MamfaH for the Defendant, desired, that the reference might l>e to in- 
quire, whether the Plaintiff had sustained any and what damage ; and said, that it 
was very probable, that no damage at all had been sustained by the Plaintiff: but 
the Master of the Rolls said, tmit if the Plaintiff was entitled only to nominal 
' damages, if the loss he had sustained had been ever so inconsiderable, the De- 
fendant had acted so dishonestly, that he ought to be made to pay the costs ; and 
rdused to alter his Decree. 

Mr. SeaU and Mr. Botton^ for Plaintiff, Mr. Man^fidd^ and Mr. ShutUr^ for Pe- 
fendant See anUy voL L 329 ; 1 Fonb. Tr. Eq. 44. BUm v. SuUtm, 3 Mer. 237 

(1) j9nie,voi.xii.395. 

(2) AnU, vol. xiVf 128. 

(3) See the notes, anity vol. ii. 401 ; viii. 3. 
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an eDgagement, that a certain number of acres are tithe-free, which 
is not. the case, and the vendee contracts to sell to aqotfaer person 
with a similar engagement, this ^ Court would give compensation for 
so much as was not tithe-free ; but would not give compensation for 
the damage, sustained by not being able to complete the subsequent 
contract ; which might fairlj be offered to the consideration of a jury. 
About the time, when Denton ▼. Stewart occurred, some degree of 
irritation was excited in the Court by, persons, called land-jobbers ; 
contracting for estates without any intention of paying for them ; and 
setting up defects of title, merely with the view of gaining time to 
dispose of them ; and on that ground Lord Rosslyn was prevailed 
upon to direct a reference of the title immediately on motion ; and 
there is not much mischief in that upon a simple case of specific per- 
formance ; where there is nothing more : but the relief may be so 
modified and qualified, with reference to the nature and object of the 
contract, that, unless it is purely that point, great difliculty may 
arise (1). 

According to the old course two Bills were filed. The purchaser 
might have to* acquire a (Specific perforooance, so far as the vendor 

can mrake a title, an allowance for so much as he cannot 
[*278] make a title to, compensation for * freehold, turning out to 

be leasehold, &.c. Unless both causes come on together, 
it was impossible under the vendor's Bill to provide for all these 
equities, to which the vendee might be entitled. In this case, if the 
purchaser can h^ve all the relief in the former cause by reason of the 
vendor's having submitted specifically to perform the contract (which 
however may be very different from the relief, to which the pur- 
chaser is entitled) this Demurrer will prevail : but if the purchaser 
cannot have as much done for him in that suit as in- this, the De- 
murrer is not good. 

Augf nth. The Lord CHANCELLohR [Eldon]. — My opinion upon 
the question, which depends on the three cases cited, Denton v. 
Stewart, Greenawoy v. AdnmSy and OwiUim v. Stone, is confirmed by 
reflection ; that, except in very special cases, it is not the course of 
proceeding in equity to file a Bill for specific performance of an 
agreement; praying in the* alternative, if it cannot be performed, an 
issue, or an inquiry before the Master, with a view to daniages. The 
Plaintiff must take that remedy, if he chooses it, at Law : generally, 
I do not say universally, he cannot have it in Equity ; and this is not 
a case of exception. In Denton v. Stewart the Defendant had it in 
his power to perform the agreement ; and put it out of his power 
pending the suit. The case, if it is not to be supported upon that 
distinction, is not according to the principles of the Court. 

The next consideration is, whether what passed in the former 

(1) See,' ante, Mos8 v, Matthews, voL iii. 279, and the note, 281. On partiat sub- 
mission of Defendant in ^ tithe cause, reference of the account and costs directed 
on Motion; Defendant undertaking to pay, without prejudice to the other ques- 
tions. Lowe v. FtrkinB, 11 Pri. 453. 
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cause is a bar to this Bill ; and whether advantage can be taken 
of it by this form of pleading ; and my opinion is^ that it is not a 
bar. The allegation is, that two hundred and twenty-seven 
acres " are tithe-free ; • paying a very small Modus : " no^ [• 279] 
stating a positive exemption from tithes ; and, where the 
contract is to. sell an estate tithe-free, the vendor not representing 
himself to have title to the tithes, without entering into the question, 
whether the purchaser ought to be compelled to take it, if not tithe- 
free (1), yet, if he chooses to take it, he cannot compel the vendor 
to buy the tithes ; if there is a positive titte to them in pernancy : all 
he can have is compensation (2). The Plaintiflf also has a right to 
have ascertained, whether the estates, appropriated in the first in- 
stance to the debts and legacies, were sufficient. On these two 
grounds therefore the Demurrer Would not do : but it cannot be 
good in part, and bad in part : and going to relief, to which the 
Plaintiff is entitled, it 4s of no consequence, that there is some relief, 
to which he is not entitled. He ' is entitled to relief by having an 
account taken ; to show, what is not apparent in the other cause, 
whether a title can be made. At least he is entitled to discovery 
with a view to that. Whatever may be the state of the other record, 
there is not enough in this record to bar that relief; and if there is 
enough in the former cause, there must be another way of stating 
that than this Demurrer; which refers to nothing more than the 
contents of the Bill. 

The Demurrer must therefore be oyer-ruled. 

1. Where a bill prays relief as incidental to a discoveiy, which is also prayed, 
a demurrer, g^ood as to the relief, will be likewise good as to the discovery : but it 
is possible for a plaintiff to make the discovety a substantive part of his case : see, 
anU, note 1 to Eeniion v. MiU^, 2 V. 459. 

2. .With respect to the very slight authority now attaching to tlie case of Den- 
ton V. Stewart (cited in the principal case), see note 2 to Greenaway v. Mams, 12 
V.395. 

3b Under what circumstances it may not be nnreasonable to decree the sub- 
stantial performance of an agreement, with compensation for slight deviations 
from the strict letter of the contract ; and as to practice of directing a reference 
to tiie Master that he may make a report on this head ; see notes 5, 6, to Cooper v. 
Denne, 1 V. 565^ and notes 1, 2, 3, to Dmot v. Hansen, 6 V. 675. 

4. That the injury sustained by either party to a contract, in consequence of its 
non-execution, is, except in very special cases, more properly the subject of an 
action for damages, than of an inquiry before the Master, with a view to a de- 
cree in equity, for compensation, see (hoillim v. Stone, 14 Ves. 129 ; Blare v. Sut- 
<on, 3 Iferiv. 248. 

5. The- general rule, that a demurrer, if 'it be not good in its full extent, must 
be totally overruled, is unquestioned ; but it seems it is not so universal as to ad- 
mit no exceptions^ see note 3 to Hie Mayor and Commonalty of London v. Levy, 
8V.39a 

6. The demurrer put in in the principal case being overralpd, the question be- 
tween the parties was regularly brought to«a hearing, when a specific performance 
was decreed, and the vendor, who, during fifteen years, had retained possession of 
the whole estate, and of an instalment paid to him of one third of tne purchase- 

(1) ^Me, vol. vi. 678 ; xiii. 78, 9, and the note. 

(2) Bahnanno v. Limley, 1 Ves. &. Bea. 224. See, onle, MiUigan vi Cooke, 
vol. zvi. 1 ; Calerefi v. Roehuk, i. 2S1, and the note, 226. 
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money, was, under tke circumst&noes^ decreed to account, not only for the lenta 
and profits of the estate, but also for interest, after the rate of 4 per cent, upon 
one third of the rents and profits : this concluding stage of the suit is reported in 
1 Swanst 255-264. 



[*281] 



GREY V. THE DUKE OF NORTHUMBERLAND, 
[1809, Nov. 9,] 

Injunction in the case of trespass by the Lord of a Manor digging for coal on 

the premises of a copyhold tenant (a). 
From the nature of the subject and the consequences such an Injunction not to be 

continued without secunng the means of a speedy trial. 
Though the property in mines, or trees, may be in the Lord of a Manor, it does 

not follow, that he can enter, and take it, without consent of the tenant, 

[p. 282.] 

Upon a Motion to dissolve the Injunction in this cause (1), re- 
straining the Defendant, lord of the inanor of Tynemouth,.froni 
digging coal upon the copyhold estate of the Plaintiff, the following 
observations fell from the Court. . 

The Lord Chancellor [Eldon]. — ^The Bill represents the De- 
fendant as being seised in fee of the manor : but that is corrected 
by the answer ; stating him to be tenant for life under a marriage- 
settlement ; and therefore seised of the mines, if they were vested 
in the lord, for his life only. The only equity, set up by the Bill, 
is, that the Defendant, not having yet established his right at law, is 
proceeding to dig mines within the township of Back worth, which 
is admitted to be within the manor : the Bill insisting, that the lord 
of the manor has not a general right to the mines in that manor ; 
but, farther, that, if he has that general right, he is not entitled to 
the mines of Backworth : which is alleged to be a distinct town- 
ship; and then . stating, that if the Defendant commits what the 
Bill contends in eflfect is trespass, the consequence will be irrepar- 
able mischief ; and therefore the Defendant is not to be allowed to 
break the soil, and erect buildings, and particularly engines, on the 
estate of the Plaintiflf; and should be restrained by Injunction, until 
an action can be tried. 

In continuing the Injunction I was influenced by the fact, that the 

Court has frequently interfered in the case of trespass (2), 

[*282] by *a local knowledge of the means of working coal 

mines, usually applied in that part of the country ; and 

that the exercise of the right in the mean time would change, and 

(a) As to injunctions to stay waste, see, anU^ note (a) SmUh v. CoUyer, 8 V. 89 ; 
as in the case of opening a mine, note (6) and (c) Hafuon v. Gardiner, 7 V. 905 ; 
2 Story, £q. Jur. $ 929 ; Livingsion v. lAvinggUm, 6 Johns. Ch. 497--499. 

(1) .^yite, vol. xiii. 29a 

(2) ^U, MikheU v. Don, and the* note, voL vi. 147. See vii. 307, 8 ; Cbtiri- 
hopt V. Mappluden, x, 290; J^crweof v. Row^poH, jul 144. 
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deeply affect the property ; and therefore it was proper, that a trial 
should take place. On the other hand the Court is bound to attend 
to this consideration ; that if the Duke of Northumberland is seised 
in fee of the manor, inconceivably mischief may ensue from up- 
holding the Injunction too long ; as the value of the opportunity of 
working a coal mine, if lost, may never be recovered ; especially if 
it 18 contiguous to other mines, belonging to the same person ; and, 
applying those considerations to the case of a tenant for life, it is 
clear, th^t the interposition of the Court must be with a consider- 
able pressure, that on the part of the Plaintiff there shall be no de- 
lay in going to trial. This prihciple was acknowledged in Lord 
ByrotCs Case (1) and many others. 

I have looked at the report of the case in the Court of King's 
-Bench (2) in the year 1808; which decides nothing as to the right, 
put in issue here ; but from which I collect, that the lord of a manor 
may be in the same situation with respect to mines as with respect 
to trees : that is, the property may be in him : but it does not fol- 
low, that he can enter, and take it, without consent ; which must 
be acquired by purchase, or otherwise. It was understood both by 
Lord Erskine and by me, that the action, which had been com- 
menced, would try the question : but this unfortunate circumstance 
occurred : the pleader took the Duke of Northumberland 
to be tenant * in fee ; as he is represented by the Bill; [^283] 
and has averred him to be so in every plea. If the merits 
have not been tried from the fault of the Plaintiff in equity, that 
presents a strong case for dissolving the Injunction ; and, unless 
some means of procuring a speedy trial can be insured, I will dis- 
solve it. 

Sbk, ante, the notes to S. C, 13 V. !33& 

(1) Robinton v. Lord Byron, 1 Bro. C. C. 568. 

(2) Bourne v. Tavlor, 10 East, 189.; ffkiiechurch v. Holworiku, poH, vol. xiz, 
313; 4Mau.&Sel. 340. 
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ATTORNEY GENERAL v. BACKHOUSE. 

[1810, Nov. 7, 8, 10.] 

Lease of Charity land for 80 years supported as to the Interest of a sub-lessee, 
upon a fiur consideration, several years ago, and no notice, except that it was 
a Charity Estate. 

As to the original lease, under the circumstances, the length of time, the surren- 
der of a former lease, the terms of which did not appear, the rent reserved, and 
an expenditure, though not according to the covenant, equally bene6cia], in- 
quiries were directed; to ascertain, whether the lease was reasonable; or un- 
reasonable in such a decree, that fraud could be inferred (a). 

No instance of the plea of purchase for valuable consideration, without notice, 
without an averment, that the party purchased from a person, seised, or pre- 
tending to be seised in fee, [p. 2MJj 

A lease of Charity Land for ninety-mne years, as a mere husbandry lease, upon 
terms, and at a rent, adapted to a lease for twenty-on^ years, not allowed : nor 
a building lease for nine hundred and ninpty-nine years upon an expenditure, 
commensurate to a term of i^inety-nine years, [p. 291.] 

Purchaser of a lease, though not considered a purchaser for valuable considera- 
tion without notice to the extent of not being bound to know, from whom the 
lessor derived his title, is not to take notice of all the circumstances, under 
which it is derived, [p. 293.] , 

Therefore understood to have notice, that the lessors were trustees for a Chari^ ; 
not, that the lease was bad; that depending on circumstances dehan (d), 
[p. 293.] 

The Information stated, that the surviving trugtees of a charity 
for the benefit of the poor 'of the parish of Chipping Barnet, being in 
that character seised in fee of a messuage and opt-buildings and nine 
acres of meadow land, in the parish of Edmonton, by indentures of 
lease, dated the 4th of April, 1775, in consideration of the surrender 
of a term, of which twenty-one years were unexpired, and of the rent 
reserved, and covenants on the lessee's part to be performed, demised 
to John Goad, his executors, administrators, and assigns, the said 
messuage, lands, and premises, with an exception of all trees, to hold 
for the term of eighty years, at the annual rent of 46/. ; with a clause 
of re-entry for non-payment of rent ; and Goad covenanted, that he, 
his executors, administrators, or assigns, should within the first seven 
years of the term lay out 700/. in handsome and substan- 
[* 284] tial buildings, to be erected on the * said demised prem- 
ises, or some part thereof ^in lieu of the demised messuage, 
which it was thereby agreed should -oe pulled down) and should pro- 
duce the bills and receipts, &c. 

The Information, which was filed by the trustees of the Charity, 
appointed in 1802, against the executors of Goad and Backhouse, 
their cestui que trust, under his Will, charged, that the lease was made 

{a) See 3 Sugden, Vendors & P. {6th Am. ed.) 162, [243.] 

(b) But this rule only prevails in Ek^uity ; for although a purchaser has actual 
notice of a lease, yet if it be invalid, he may at law recover the possession from 
the lessee. Doe v. Luff kin, 4 East, 221 ; 3 Sugden, Vend, dt P. 333, [47a] 

A purchaser is supposed to have knowledge of the instruinent, under which the 
party, with whom he contracts, as executor, or trustee, or appointee, derives his 
power. 1 Stoiy, Eq. Jur. § 400 ; Jackaon v. NMy, 10 Johns. 374. 
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by collusion: .the. house was in good repair^ when the lease was 
grajiied : and it .would have been Very imprudent to pull it down : it 
had not been pulled down ; ' and> though much neglected, was still 
worth tepair ; that the rent reserved was inadequate ; and the coven- 
ant to expend TOO/, was colorable-; that no such sum was expend- 
ed ; nor any other sum except for the particular advantage and con- 
venience of the occupier ; or the ordinary expenditure of a tenant for 
twenty-one y^ears ; that Goad had committed great waste and devas- 
tation on the charity estate; breaking up ancient meadow; taking 
brick earth; selling and converting the. bricks to his own use; 
dividing the land into smalF gardens and yards, attached to houses, 
belonging to himself; and upon other parts of the charity land erect- 
ing stftbles and other offices, to suit the convenience of his own 
houses, adjoining the* charity estate, very slightly, built,, so as not to 
endure near eighty years> to the great injury of the charity estate. 

The Information prayed, that the Defendant Backhouse wkj be 
decreed to deliver up and surrender the lease; and a reference ;.to 
ascertain, what additional rent ought to be charged in respect of his 
occupation : but, if the Court shall be of opinion, that the lease ought 
not to be delivered up, then that the covenant may be spe- 
cifically performed : an inquiry as to the waste and * damage^ [* 285] 
dc^c. iind an account against the executors of Goad. 

The, Answers*, denying the charges of the Information, stated, 
that in 1775 Goad held the premises for the remainder of a term of 
one hundred and eleven years, granted l^y forniei* trustees ; admit- 
ting the lease to Goad in that year ; and stating, that in 17Y7 Goad 
demised a part of the premises to Gurney for sixty-four years, at the 
rent of 35/. ; with Covenant to take down the old part of a messuage, 
called the Cherry Tree ; and to lay out 300/. in building substantial 
brick messtiages and tenements ; and the sum of 470/. was expend- 
ed in building by Gurney. Other part of the charity estate was 
land, dt the back of other leasehold houses, belonging to Goad ; 
which he divided among those houses; and built coach-houses^ out- 
houses and stables^ at an expense of 390/. Goad died in 1799; 
and the premises, comprised in the lease of 1775, and his other 
leasehold premises, were sold by his executors ; and assigned to the 
Defendant BackhoQse ; who purchased them by auction for 700/. 

The caUse being set down at the Rolls, the Court intimated, that 
the assignee of Gurney's lease should be brought before the Court. 
Accordingly the Defendants Shepherd and his wife were made par- 
ties ; who by their Answer admitted, that the house had not been 
pulled down, according to the covenant; stating their beliefj that 
more than 700/. had been expended in improvements and building ; 
that the lease to Gurney in 1777 reserved to Goad, his executors, ad- 
ministrators, and assigns, until the new messuage should be built, 
the use of a cart-way ; that Gurney's lease was sold by his repre- 
sentatives to Hbdgson ; and in 11^96, after his death, was 
sold by auction to Smith, the former husband of the *De- [* 286] 
fendant Sarah Shepherd, for 340/. ; insisting, that it is to 

VOL. XVII. 13 
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be presumed,, that, when^he lease was granted to Gumey, he had 
notj and at the times of the respet^tive asatgnments. lo Hodgson and 
Smith they respectively /had not, any notice of the lease, under which 
Goad derived his title, except that the premisies "were part of the 
charity estate ; and therefore claiming under them, as purchasers for 
valuable consideration, without notice. At least the Defendant 
Shepherd, the husband, claimed as a mortgagee ; having redeemed 
as a mortgage, made by his wife, to enable her to compound with 
the creditors of her former husband ; insisting on the want of notice. 
Tfiere was contradictory evidence as to the expenditure under the 



Mr, Richards^ Mr. Hart, and Mr. ShadweU, for the Relators. — 
The Law is now settled by the cases, The Attorney-General v. 
Green (H, and The Attorney-General v, Owen (2), that such leases 
as this of a charity estate are prima facie bad ; th6ugh under par- 
ticular circumstances, an estate, for instance^ consisting of buildings, 
requiring repair, or to be rebuilt,^ in order. to secure a solvent tenant, 
a longer term may be granted than upon a^ommon husbandry lease. 
This is an unnecessary grant in reversion, without benefit to the 
charity ; whb^e interest was to be consulted. The lessbe of charity 
land under such circumstances becomes a trustee for the charity. 
The. right of re-entry ip this lease is confined to the non-payment- of 
rent ; not extending, as it ought, to failure in rebuilding, or to the 
breach of covenants, generally. Though there is no direct 
[* 287] notice to the sub-lessees, *that this was charity land, there 
was enough to put them upon inquiry as to his title; 
which in this Court is equivalent to notice : the reservation of >ent 
to him, his executors, administrators, and assigns, and all the coven- 
ants, with him, his executors, administrators, and assigns ; the heirs 
never, being mentioned ; showing, that he was proprietor only as 
lessee; and therefore imposing upon those, who take under him, the 
duty of inquiring into his title (3). 

Sir Samuel Romitty and Mr. Johmon^ for the Defendant Back- 
house : Sir Arthur Piggott, Mr. Cooke^ and Mr. Heald, for the other 
Defendants. — ^Tbe Defendants are purchasers, with notice of every 
thing, that appears upon the face of the lease; but no farther: not 
bound to inquire into collateral circumstances ; or to presume, that, 
as the trust was for a charity, the lease granted was a breaeh*of the 
trust. It is said, that the lessee of a charity estate is to be consid- 
ered as a trustee for the charity ; bound therefore, to make as good 
a bargain, as agent for the charity, as if acting for himself. That 
has never been stated ; and the extent of such a rule must be con- 
sidered. In no instance could a charity lease stand. The only rule, 
to be collected, i^, that, when a lease is made by trustees of a charity 
under circumstances of gross improvidence, a plain clear breach of 
trust, the lessee cannot avail himself of that manifest breach of trust. 

(1) .^fe, vol. vi. 452 ; see the note, 453. 

(2) ^nieyvol X. 555. .^ 

(3) See DanUts v. Damson^ ante, vol. xvi. liM9, and the references. 
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That i's the full extent, to which these cases have gone : bat this is 
an attempt to apply to them the principle, which governjs the case of 
an attorney taking a lease from his client : a principle, embarrassing 
the transaction with so much difficulty, that it can hardly be main- 
tained. 

•As to the objection, from the length of the term, can- [•288] . 
not trustees of a charity grant a building lease for eighty 
years ? That has not been determined ; though certainly it has been 
held, that a farm-lease, with the common husbandry cbvenanls, can- 
not be granted by trustees for a charity* for -ninety-nine years (1), or 
a term of much less duration ; that it must be for the usual term 
upon such a lease. So a building lease for nine hundred and ninety- 
nine years cannot be sustained (2) ; as it is in effect parting with the 
property : -ihe reversion being of no value, except on account of the 
rights, attached to a freehold. Are those cases authorities against a • 
building lease such as this: with covenants to lay out so considerable 
a sum? All the circutnstances are to be taken into coiisidertttion. 
This lease was granted on the surrender of a former lease ; of which 
twenty-one years remained unexpired ; during which period there- 
fore the charity could not have any additional benefit ; and the-ob- 
ject was an immediate improvement of the estate^by the application 
of 700/. in buildings upon the site of preniises which were to be 
pulled down. The present trustees, though they inust have the 
counterparts of the former leases, are silent as to the rent ; stating, 
that it was a less rent ; but not disclosing how much. Why is the 
Court to presume, that the benefit derived by the charity, was very 
inconsiderable : and to set aside a lease, at a rent of 46/., the tenant 
paying the land-tax upon a mere sus(picion of fraud ; and supported 
only by very imperfect evidence of the value, contradicted ; at this 
distance of time ; and against a purchaser ; who had no means of 
knowing the value so many years before ? 

•The mere omission of a covenant, making the lease [• 289] 
void, if the covenants were not performed, forms no foun- 
dation for holding thiis transaction a breach of trust ; to which the 
lessee is supposed to be a party merely by not insisting on that stipu- 
lation against himself. The mere fact, that the covenants were not 
performed, is not sufficient for this purpose : it must be established, 
that there was nb intention to perform them ; and that there was no 
intention to lay out the sum of 7002. cannot be inferred from the 
evidence in this cause -: the under-lease being granted long within the . 
period stipulated, with a covenant to lay out 300/. ; and Goad ap- 
pearing to have expended more than 400/. on the other part of the 
premises : above 1000/. being laid out by both ; not, it must be ad- 
mitted, in the manner stipulated ; but the question is, whether this 
was mere color and fraud ; a preteAce for a long term at a low rent. 
The application, that has been made, is much more advantageous to 



(!) The Momey General v. Owm^ anUt vei. z. pfi; 
(8) The Mwwy General v. Green, rmfe, vpl\ yI 45?v 
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the charity than the expenditure .of 700/. upon a single house, ac- 
cording to the covenant. Coach-houses and stables, buildings indis- 
pensably necessary to adjoining valuable houses, the property of 
Goad, have been erected ; and at the expiration of the lease 4he 
charity will have the advantage, resulting from the opportunity of re- 
newing the leases of offices of such essential value to those houses ; 
and though cei:tainly the lessee had no right to make any variation 
from the contract, this view of the case is most material, as an answer 
to the imputation of fraud. The supposed injury by taking brick- 
earth above thirty years ago cannot now be made the foundation of 
setting aside th^ lease on the ground of fraud. It is much too late to 
bring forward such allegations against executors, in total ignorance of 
the transactions, and without any means of defence. In 
[* 290] * the last of these cases, 'iTie Attorney General v. Grif- 
fith (1), under-leases, with circumstances much stronger 
than these, were not disturbed. 

Mr. Richards^ in reply. — This is a lease for eig:hty years, of 
which fifty-nine constituted a new term : and it is clear, that, gener- 
ally, a lease in reversion of a charity estate for fifty-nine years would 
he void ; and the lessee, taking with knowledge of that breach of 
trust,, would himself be considered as a trustee. It is incumbent on 
the Defendants to establish, that a transaction, which is prima facie 
a breach of trust, under the particular circumstances has not that 
character. They are bound to make out the consideration set up : 
the expenditure of 7002. in the manner stipulated. Time in such a 
ease is nothing : the effect being merely that so long the charity has 
been plundered. No different rent is suggested by the answers; 
which do not lay any foundation for inquiry. 

The Lord Chancellob [Eldon]. — ^There is no instance of the 
plea of purchase for valuable consideration, without notice, without 
an averment, that the party purchased from a person, seised, or pre- 
tending to be seised, in fee. I do not recollect any case, in which 
^the Court has gone the length, pressed by the Counsel for the In- 
formation ; and I should shrink from laying down the rule in an ex- 
tent, not warranted by the cases. The Attorney General v. Green, 
The Attorney General v. Owen, and TTie A^^omey General v. Grif- 
fith ; as I understand those cases ; that this Court will not 
[•291] allow ♦ truste(?s for a charity to make a mere husbandry 
lease for ninety-nine years upon terms, and at a rent, 
adapted to a lease for twenty-one years, and not improvable for a 
century : so, as to a building lease, upon the terms of laying out a 
sum of money, commensurate to a term of ninety-nine years ; having 
regard to the state of improvement, in which the premises were to 
be placed, and let : if the lease is made for nine hundred and ninety- 
nine years, that is in effect a sale^of the premises for a consideration, 
adapted to a term of ninety-nine years : but those cases have not 
gone this length ; that a lease, made in consideration of the surren- 

(1) Anity vol. xiiL 565. - 
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der of a former lease, the terms of which are in no degree explained, 
not even the fact, whether it was a l^ase, directly from the charity, 
as lessor, as it might be the estate of some person, given after the 
oommentement of the lease, it is sufficient for the Attorney General 
upon an information, filed thirty-five years after the lease was grant- 
ed, to state, that it is a lease for eighty years ; and is therefore to be 
set aside ; and to be set aside against persons, claiming under sev- 
eral mesne assignments. Suppose the application had been made in 
1783 j instead of 1803, and it had been said, that, having regard to 
the rent, and other circumstances, yet there ^as a manifest breach of 
trust upon the face of the instrument, if the former lease could not 
be affected, I could not have relieved against the latter without doing 
equity, by placing the Defendant in the same situation ;'^ restoring to 
him the increased rent, since- 1775^ and his remaining interest in 
the old term. I could not therefore have relieved without knowing 
the terms, upon which that lease was held, when it was made to him. 
I must learn, whether the lease was good, or bad, before I can say, ' 
what species of relief I am to give; whether there was in this' 
original transaction that species of Tice, which I should call a 
breach of trust ; by which the first lessee, and those, 
who claim * under him, ought to be affected ; and their [* 292] 
situations may be extremely different. The feelings of 
the Court upon the abuse of a charity estate ' must not carry 
it beyond what is just, even against those, who are guilty; 
much less against other persons; and upon that ground, the 
sub^lessees having given a fair consideration, and feeling the ex- 
treme hardship upon those, who have given a full consideration, the 
Decree must be mollified with regard to their interests ; merely di- 
recting them to pay the rent to other persons than those, to whom 
they had contracted to pay it. The interests of those, persons may 
be very fair, as between them and those from whom they take, and 
the relief in these cases is to be adapted to the conduct of the par- 
ties ; as the Court finds them respectively to have acted fairly, or not, 
towards the trust. 

There is no evidence, upon which I can say, Gurney's lease is not 
good as between him and Goad ; if therefore the transaction as 
between Goad and the charity can be avoided, yet Giimey, having 
given a fiair consideration and held undisturbed possession from 1775 
to 1803, sales and mortgages having taken place without question 
for a period of thirty-five years, the interest of the charity itself upon 
all reasonable and equitable principles requires no more than that I 
should transfer to theJ charity the interest, acquired under that bar- 
gain. Upon the breach of these covenants, it is very diflicult to say, 
what relief ought to be given. The real question upon that after so 
great a lapse of time is, whether the buildings erected, not being 
ejusdem generis^ yet, if they are equally beneficial to the charity, as 
if they had been erected pursuant to the stipulation, this Court is to 
hold, that the charity shall have both those buildings and the price, 
due upon the principle of waste by the failure to perform the coven- 
ants. 
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Next, as to Shepherd's interest : he is the assignee of that lefise ; 
which therefore cannot be bad as to him, if it is good as to his 
assignor. It is not therefore necessary to enter into all this doc- 
trine of notice. The effect v here does not turn simply upon 
the expression . '* executors " instead of '< heirs ; " ^ as indicating 
a chattel interest : but, though the purchaser of a lease has never 
been considered as a purchaser for a valuable cohsideration- without 
notice to the extent pf not being bound to know, from whom the les* 
sor derived his title, I am not aware of any. case, that hiis gone the 
length, that he is to take^notice of all those circumstances, under which 
the lessor derived that title. These parties must be understood at leaat 
to have notice, that the lessors were, trustees for a charity : but lean-, 
not go the length, that the purchasers had notice, that this was a bad 
lease ; that depending upon a number of circumstances dehors the 
lease. It is not however necessary to enter into that ; as there is 
not enough to affect the lease to Gurney ; and consequently not 
enough to affect the assignn^ent to Shepherd, either as mortgagee or 
assignee ; and under the circumstances, taking Gurney to have ac- 
quired an interest in the lease of 1775, with regard to which- there 
were legal remedies, rights of entry, barred by. the subsequent re- 
ceipt of rent, and where it does not appear, that the benefit to the 
charity is not as much as if the covenants had been strictly perform- 
ed, it is ^oo much to say, that these interests are to be set aside. 
The questions, whether these interests are to be considered as takto for 
the benefit of the charity, or of Goad and his representatives, are very 
different : but I cannot ^nter into the consideration, whether the lease 
is bad, without inquiring, upon what terms and conditions Goad held 
it. There is more difficulty in the case of Backhouse,, as to which i 
will draw out the minutes myself, 

[* 294] * Nov. lOth. The Lord Chancellor [Eldon] directed 
an inquiry, whether the lease to Goad in 1775 was upon 
reasonable terms : having regard to the rent reserved, the money ex- 
pended in building, or otherwise, and the duration of the lease : and 
if it should appear to the Master not to be upon reasonable terms, that 
he should state particularly the 'ground of such opinion ; to the intent 
that the Court may judge, whether Goad ought to be permitted to 
bold against the charity. An inquiry was directed as to the build^ 
ings, &c. and it was declared j that the Court does not think prcf^er 
uqder the circumstances to disturb the sub-demise to Gurney, or from 
him ; reserving the consideration, whether the charity is to have the 
benefit thereof. 

His Lordship added, that if the lease was unreasonable it must de- 
pend on the degree ; whether it was unreasonable in a very trifling 
degree ; or as it must be, in such a d^ree, that the Court may in- 
fer, that it was fraudulent. 

See the note to TAe Momey Central v. Greeny 6 V. 492. 
vol. XVII. 13* 
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RODGERS r: MARSHALL. 

[Rolls.— 1809, Not. 16, 20.] 

Distinction as to supplying the want of a surrender between a lineal ai^d col- 
lateral heir. , ' 

Not supplied for a child against. a grand-child, unprovided for. 

The Answer stating oidy, th^t the heir inhented no other land, an inquiry was 
directed, whether he has a provision ; and as to the nature and extent of it 

The want of surrender supplied in the case of a deed, as well as a Will ; but 
upon the same principle as in the case of a WIU, or the Execution of a Power ; 
u e. ^r, and- against, the same persons. 

The Bill stated, tbat by indentures, dated the 2d of February, 
1787, John Marshall, in consideration of the natural love 
and aifection, which he had for his * second son John Mar- [*295] 
•shall the younger, and also in consideration of the sum of , _ 
200/. therein nnentioned to be paid to Johq Marshall the elder by 
John Marshall the younger, declared, that he granted, bargained^ 
sold and surrendered, unto John Marshall the younger, and his heirs, 
certain copyhold premises in the manor of Seaton, in the county of 
Cumberland, to hold to him, his heirs and assigns forever ; /accord- 
ing to the custom, <$&c. 

John. Marshall the elder died in 1796 ; leaving his grandson Joseph, 
the son of his eldest son Joseph, his heir according to the custom ; 
and not having surrendered to the use of his Will. In* July, 1797, 
a Commission of • Banki;uptcy iissued against John Marshall the 
younger ; and the Bill was filed by the assignees under that Com- 
mission ; praying, that the Defendant may be decreed to surren^^ 
der, &c. 

The ^Answer represented, that no part of the consideration of 
.2002. stated by the deed, was paid ; that it was a nominal consider- 
ation only ; and it was understood, that the conveyance was to be in 
trust for such uses, as John Marshall Ihe elder should by deed or 
Will appoint ; and a deed of appointment was directed accordingly ; 
but was prevented by accident ; denying, that a surrender was pre- 
vented by the father's infirmity and weak state of health. The 
Answer farther stated, that the -Defendant has not inherited any 
other land thai) this copyhold estate, to which he was admitted, as 
heir. 

It wieis admitted, that there war no valuable consideration by ac- 
tual payment ; but from the evidence, principally that of the bank- 
rupt, it appeared, that he was k creditor of his father by bills, ac- 
cepted for repairs of a ship, and on other accounts, to the 
^amount of 800/. or 1000/. ; part of which having been [* 296] 
paid by the freight of the ship, 500/. remained due at the date 
of the deed : but it was not stated, that the deed was made in con- 
sideration of that debt, or any part of it ; or that there was any 
settlement of accounts. There was evidence of expenditure upon 
the premises by the bankrupt ; and in support of the allegation, that 
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a surrender was prevented by the infirmity and weak health .of the 
father. . 

Mr. Richards and Mr. Sett, for. the Plaintiffs, relied upon the in- 
tention to make this conveyance, by a father to a son ; carried into 
effect so far as the execution of the deed ; if not supported by the 
consideration of 200/. part of the debt of 500/. due from the father 
to the son ; and money since laid out upon the estate, by the son 
upon the faith of the transaction, as proprietor ; insisting, that he 
was entitled as in the case of if defective conveyance, to have it 
completed by supplying the surrender, the only ceremony omitted ; 
su^esting also, that the heir may be amp}y provided for. 

Sir Samuel Romitty and Mr. Wright for the Defendant, disput- 
ing the consideration, contended, that this equity of supplying a 
surrender was confined to the case of a Will ; and could not pre- 
vail against a grand-child, having no other provision. 

The Master of the Rqlls [Sir William Gilant]. — Upon the 
• evidence I cannot take this to be fi .conveyance for valuable consid- 
eration. The^ question then, is whether the defect is to be supplied ; 
1^ this IS a conveyance for a younger son upon the consideration of 
love and affection ; and there certainly are cases of supplying the want 
of surrender upon a Deed, as well as a Will, for a younger 
[* 297 J child ; but upon the same principle aa in the *case of a 
. Will,, or the execution of a power : that is, for, and against 
the same persons. It is isaid, that is«the case of a disinherited heir ; 
and it has been sometimes laid down, that the Court ,will not supply 
the defect against a disinherited heir ; or, as the phrase has been 
latterly, against an heir unprovided for : that is, witUbut any provi- 
sion. Here they have attended only to the former circumstance. 
The Answer states, that he inherits nothing, unless he is entitled to 
this estate ; but does not say, whether he is, or not, provided for in 
any other way. Some inquiry is necessary upon that point, whether 
he has any other provision : if not, I incline to think, that against a 
grand*child the want of surrender ought not to be supplied. The 
question has never*been determined as to him ; though as against a 
collateral heir it has been held, that it shaH be supplied (1). 

An inquiry was directed, whether the Defendant has a provision, 
. and as to the nature and extent of it. ' 

A SURRENDER to the use of a testator's will w no lon^r necessary to give va- 
lidity to his testamentary disposition of copyhold property: see statute 55 Geo. 
III., c. 192 ; but this, of course^ leaves the question, whether a surrender shall be 
supplied in order to give effect to a deed, exactly where it stood before. 

(I) See, ante, folding v. ffintoood, vol.* zvi. 90, and the references, and the 
note, iii. 68. 
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FEATHERSTONHAUGH t. FENWICK, 

[Rous.— 1810, Afiiu. 3, 4, la] 

'A FARTNEKSHiP, without ^rticles, and for an indefinite period, may be dissolved 
by any partner at any time, without previous notice : subject to the engage- 
ments of the partnership : but the eicistence of engagements with third persons 
cannot prevent the right of dissolution as among themselves (a). 

The consequence of the dissolution of partnership, where there are no articles, 
prescribing the tierms, is a general sale and account of the joint property: one 
or more partners therefore cannot insist on taking the share of another at a 
valuation; or, that he ahtdl remove his proportion from the premises ; thereby 
securing the Good-will (6). 

Partner, after dissolution of the partnership continuing to trade with the joint . 
property, must account for the profits (c). 

Lease of premises, where a partnership trade was carried on, renewed by one part- 
ner in his own name clandestinely, a trust for the partnership ; to be accounted 
for as joint property. 

The interest, which a third party may have against the specific performance of a 
contract, may preclude the execution of it as between trustees and cestui qm 
truH ; as, where an insolvent tei^nt made over his lease to another ; who treat- 
ed for a renewal under a secret agreement in trust for the original tenant 

That agreement not executed against the landlord ; and the principle, that a trus- 
- tee shall derive no benefit from his trust, should fail, rather than be executed 
against a third party, so imposed upon ; though, except for that interest, it 
would have been executed as between the other parties. 

In the year 1783 the Plaintiff] entered into partnership with George 
Fenwick, Clark and Faremond, in the business of manufacturing 
glass, for the term of fourteen years from the 13th of February, 
1783. The articles contained a provision, that, in case any of the 
partners should at any time be desirous to dispose of their respective 
interests in the partnership, and should give twelve calendar months' 
notice thereof in writing, at the end of such twelve months the part- 
nership should cease and determine, so far as concerned such part- 
ner, giving notice; and that the other partners, or any of them, 
should have the preference of purchasing the interest of such retiring 
partner at a fair valuation. -By another clause it was provided, that 
• at the expiration of the term the joint stock should be equally divided 
among the partners, their executors and administrators. 

The business was at first carried on at Ayreskey, in the county of 
Durham : but afterwards they obtained a lease from Mr. Lambton of 
glass houses and premises at Panns, in the same county, and also of 
a free-stone quarry for the term of fifteen years from the 
2^d of November, 1789, as tenants in common ; with * a [* 299] 
proviso, that, if the lessor, his heirs or assigns, should be 
desirous, that the furnaces, kilns, and other utensils, erected on the 
premises, should remain thereon after the. expiration of the lease, 
three months' notice of such intention should be given previous to the 
expiration ; and then they should be taken at a fair valuation ; and, 
in case such notice should not be given, the partners might remove 
them. 

(a) See, ante, note (a) Peacock v. Peacock 16 V. 49. 
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The partners worked the stone quarry upon the same terms, upon 
which the manu&ctory was carried . on. At the expiration of the 
partnership, on the 13th of February, 1797, all the 'shares were by 
purchase vested in the Plaintiff ajid Geoi^e Fenwick ; who became 
interested in equal moieties ; and continued to carry on the business, 
as usual, without any new agreement. In June,, 1799, they took a 
lease for the partnership purposes of a warehouse in London for a tenn 
of nine years. In 1801 Addison Fenwick, the son of Qeorge, was 
admitted to a moiety of bis father's interest ip the concern ; and was 
appointed a manager with a salary. They also occupied a brick- 
field, contiguous to the glass-works, as tenants from year to year un- 
der Mr. Lambton, until 1805; the profits of which were .brought to 
the partnership account. 

In September, 1804, George and Addison Fenwick applied to Mr. 
Wilkinson, one of the trustees and guardians of Mr. Lambton's in- 
fant son and devisee, for a renewal of the lease of the premises at 
Panns ; making the application in their own names, without any com- 
munication with the Plaintiff; with whom it was represented that 
George, Fenwick was determined to have no farther connection in 
trade, not having at that time apprised him of their 'inten- 
[* SOO] tion to dissolve the partnership. An * agreement was ac- 
cordingly executed by them end Wilkinson for a renewal 
of the lease to th^m exclusively, for the term of eight years from the 
22d of November following. On the 19th of October, 1804, the 
Fen wicks first informed the Plaintifi', that they had obtained that re- 
newal ; and gave him verbal notice of their intention to dissolve the 
partnership on the 22d of November following; and on the 15th of 
November they gave him a written notice to that eflfect. At this 
time various contracts, entered into by Addison Fenwick in the name 
of* the partnership with glass. manufacturers and other workmen, for 
long terms of years, were still subsisting ; and in May, 1804, he pur- 
chased in the partnership name a large quantity of kelp ; though the 
stock then in hand was more than sufficient to last till November* 
The Defendant^, the Fenwicks, offered to take the contracts with the 
workmen off the Plaintiff 's hands ; and to give him an indemnity ; 
or to divide the workmen. They also offered to take the partner- 
ship property and utensils at a valuation ; and desired the Plaintiff, 
if he would not comply with that proposal, to take his share off the 
premises ; and the Plaintiff refusing, they continued the business with 
the partnership machinery, slock of kelp, and workmen. 

The Plaintiff, having filed the Bill, died ; and the suit was revived 
by his representatives. The Defendants insisted, that the partner- 
ship was duly dissolved ; that they were only accountable for the 
value of the partnership property at the time of the dissolution ; and 
that it was not necessary for them to inform the Plaintiff of their in- 
tention to dissolve the partnership. Or to apply for a renewal of the 
lease ; and the questions were, 1st, whether under the circumstances 
the partnership was duly dissolved : if it was, 2dly, whether the De- 
fendants were not accountable for ^he profits, derived since by 
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means of the paftnerBhip property ; 3dlj, whether the renewed 
lease was not taken in trust for the partnersliip. 

Wilkinson, and Murray, his solicitor, being examined by the De- 
fendants, stated, that the Plaintiff was for many years employed as 
one of the coal agents of the Lambton family, until September, 
ISOS*; when Wilkinson discharged him on the ground, that he had 
taken a colliery, contiguous to those of Mr. Lambton ; and therefore 
was not likely to do ample justice to the latter ; as agent to which 
lie had also the command of large sums of the trust, money. For 
these reasons, though there was* no allegation of misconduct, the. 
Plaintiff was discharged from the agency ; and Wilkinson informed 
him, that he should not have any communication in future with the 
trust estates; He also received notice to quit some lands which he 
held under the trustees as tenant from year to year. Wilkinson 
farther statedy.that he would not have granted a renewal of the lease 
at Panns to the Plaintiff, either separately, or jointly with other per- 
sons ; that he came to that resolution in September, 1803 ; that it 
was a deliberate and final resolution ; and was publicly known, in 
the neighborhood, where the Plaintiff resided. 

Sir Samuel Romilly, Mr. BeU, and Mr. Simpkinson, for the Plain- 
tiff. — 1st. The business having been carried on, after the expiration 
of the' term, fixed by the articles, in the same manner, this Court will 
hold, that the original terms were to be observed ; and therefore the 
partnership could not be dissolved without twelve months' notice, 
according to the original stipulation. Where a partnership concern 
is carried on, after the expiration of the original term, without any 
new agreement, the conclusion of law is, that it proceeds 
upon * the old footing ; as a tenant, continuing the occupa- [* 302] 
ticm of a farm after the expiration of his term, holds sub- 
ject to all the covenants in the old lease. Fr6m the nature of this 
covenant it tould not be determinable at pleasure ; and the conduct 
of the parties, the lea^ taken of the warehouse in London, the con- 
tracts with the workmen, and^the purchase of the additional stock of 
kelp, show,- that it was not so considered. The notice of dissolution . 
therefore is not sufRcient. 

2dly. Taking the partnership to have been duly dissolved, the 
whole of the joint property ought to have been sold at that time. 
The Defendants had no right either to appropriate it to their own 
use, at their own price, or to insist, that the Plaintiff should take 
away his proportion. That is not the mode of winding up a part- 
nership, according to JW V. Hanhury (I) and Crawshay v. Col- 
Una (2). These Defendants therefore, having continued the busi- 
ness by means of the partnership property, must account with the 
Plaintiff for the profits. 

3dly. The rule is established, that, if a trustee, or a person, having 
a particular interest in a lease, obtains a renewal, it shall be for the 

(l)Cowp.445. 

(2) AnU, vol. XV. 218. 
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beneBtof all persons, intereated in the old lease ; Palmer y.Yomg (1), 
Keech V. Sandford (2), Rawe v. Chichester (^),Owen v. fVUUama (4); 
In this respect a partner is in the same situation as any other person. 
The evidence of Wilkinson k not, that he refused to retiew to the 
partnership; or, that the Plaintiff was ever informed of his resola- 
tion ; and Wilkinson's refusal could not have had effect, unless the 
Plaintiff, being informed of it, consented to the Defend- 
[* 303] ants * treating for their own benefit; according to Keedi 
.V. Sandford \ recognized in Blewiii y. MiUttt (5). The 
occupation of the brick-field by the Plaintiff and Defendants, as ten- 
ants from year to year, permitted by 'Wilkinson until 1805, is incon- 
sistent with the resolution he represents himself to have formed in 
1803 ; and the Defendants could not, as they pretended, have been 
convinced that an application for renewal on the joint account of 
themselves and the Plaintiff would have been refused. 

Mr. Hari^ Mr. Leach, and Mr. Wear, for the Defendants.— ^If the 
partnership had originally commenced without articles, it might have 
been dissolved at a moment's notice ; and the same rule prevails, 
where after the expiration of the period, originally stipulated, the 
business is by mutual consent continued. That rule, which, whatever 
may have been held formerly, is now settled by the late case of Pear 
cock V. Peacock (6), was adopted, to obviate the inconvenience, re- 
sulting from the question, what is reasonable notice; and to prevent 
endless litigation ; ad that question in each particular case must have 
prpduced a suit. The clause in these articles can apply only to the 
limited term. It is merely an enabling clause ; en;ipowering any of 
the partners to retire during the continuance of the term. The case 
of a tenant', holding over after the expiration of his term, has no anal-^ 
ogy ; and in that instance, if the lease had contained a clause for 
determining it at twelve months' notice, yet, after the expiration of 
the term, the tenant continuing in possession as tenant from year to 
year, six months' notice would be sufficient The general 
]^ 304] rule cannot give way * to the inconvenience of the partic- 
ular case, from the quantity of kelp laid in, the contracts with 
the workmen, and the lease of the warehouse. The argument upon 
those circumstances proves too much : viz. that the partnercfhip must 
continue during the whole period of these contracts ; if for instance 
a l^se had been taken for ninety-nine years, .the partnership must 
hav(3 had the same duration. 

2dly. This case is not within the principle of Crawshay ▼. Col- 
lins (7) ; where the Lord Chancellor held, that, if after dissolution some 
of the partners continue to use the partnership effects for other pur- 



(1) 1 Vera. 276. 

(2) SeL Cas. in Cli. 61. 

(3) Arab. 715. 

(4) Amb. 734. 

(5) 7 Toml. P. C. 367. 

(6) i^wfe, vol. xvL 49. 

(7) .AOe, vol. XV. 218; 
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poses than that of winding up the concern, they are accountable for 
the profits. These Defendants were compelled by the PlaintifTs con- 
duct to use this property. He did not object to their offer^ as itnr 
proper: but insisted, that the partnership was not dissolved. The 
stipulation in the articles respecting the di'^ision of the stock at the 
expiration of the partnership was still in force ; and the correct prin* 
ciple is, that,, where partnership property is capable of division^ it 
shall be divided, and not sold. 

Upon the third point, this case is distinguished from . those, which 
. h&ve been cited ; and under the circun^stances, attending to the evi- 
dence, the Defendant! were at liberty to treat on their own account, 
without giving notice to the Plaintiff; who must have been apprised 
of Wilkinson's determination. Even taking it to be a trust, a specific 
performance would not have been decreed against Wilkinson upon 
a Bill by the Plaintiff: Phillips y. The Duke of Bucks (I), Eyre v. 
Pophcad (2). Considering the lease to have been obtained 
in trust, tiie partnership does * not continue : the parties [* 305J 
are merely tenants iii common ; and the consequence would . - 
be, that a rent must be set upon the premises during the occupation 
of the Defendants. - 

Sir Samuel RomiUyy in reply .-^Upon the question as to the re- 
newal of the lease the principle of equity is established by Rawe \. 
Chichester (3) and many other cases ; that the renewal of a term, in 
which there are several interests, obtained by one party without com- 
municatibn with the rest, must be considered as taken for the benefit 
of all. Upon that point the case of Keeeh v. Sand ford (4) is a di- 
rect authority against the Defendants ; and though that was the.case 
of an infant, the principle, depending upon a breach of good faith, 
is equally applicable to this case. The particular circumstances how- 
ever are relied on, as taking it out of that general principle : that 
Wilkinson, acting on the part of himself and the other trustees of 
Mr. Lambton, would not have granted a lease to the Plaintiff jointly 
with the Fenwicks : but the effect of the evidence amounts to no 
more than a determination by Wilkinson^ one of four trustees for an 
infant, that the Plaintiff should no longer act as agent to the tru$t 
estates ; under an apprehension of the effept fro^ an interest he had 
taken in a rival colliery. There is no evidence, that he was inform- 
ed, that Wilkinson would not grant him a renewal; aiid clearly the 
Defendants ought to have informed him of their intention to dissolve 
the partnership in November 1804, before they applied for a renewal. 
If he had received that information, he would have had an opportu- 
nity of representing to the .trustees the injurious effect of 
their determination ; * and of proposing sonje mode of ob- [* 306] 
viating their apprehensions. 

With regard to the question of dissolution, though in Peacock v. 
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^ 1 Bro. C. C. 95, n. 

Amb. 715. 

Sel. Cas. in Ch. 61. 
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Peacock (i) it war decided, that a partnership for an indefinite time 
may be dissolved immediately, great doubt had prevailed upon that 
point previously ; and^that case had no special circumstances. The 
lea^e being renewed, (if that agreement is to be considered as ob- 
tained in trudt), and these workmen being hired for considerable pe- 
riods; during which, ^he partners were bound by articles to employ 
them, how can those contracts be avoided ? The proposal to- the 
Plaintiflf upon that subject was unfair ; and their mode of treating 
him was perfectly unauthorized. Their conduct led him to condude, 
that the concern 'was to' proceed j as it had been previously carried 
oni. A short time before they had purchased I large quantity of ma- 
terials for this manufkcture, which could not have been worked up 
within the limits of the subsisting term. What would be the conclu- 
siott of, a jury upon this proposal ; that the Plainiiflf, being indemni- 
fied against the contracts, should take his proportion of the workmen 
apd materials-; and seek a place for establishing another manufac- 
tory: they remaining on the «pot with all the rest; and by their 
clandestine agreement gaining this great advantage; searing to 
themselves the whole of the good-will ? Though the distinction as 
to notice between partnership for definite and an indefinite periods 
.must be admitted, the provision by the original articles, requiring a 
year's notice even to enable one to withdraw, shows the judgment of 
the parties, that the^ engagements of the concern would demand a 
considerable time to bring them to a Conclusion ; and must 
[* 307] be taken ^as the construction of their intention in the event 
. of a total dissolution ; which the existence of these con- 
tracts must therefore preclude without at least the same notice. 

The right to hold the Defendants accountable, as trustees, for the 
profits of the business, carried on with the partnership property,*and 
the renewed lease, is established by all the authorities, from Brotpn 
V. Litton (2), the case of the mate of a ship, trading with the money 
of the deceased captain, down to Crawshay y. Collins (3). 

1810, ^pril \8th. The Master of the Rolls [Sir William 
Grant]. — rThe first question in this cause is, whether the partner- 
ship was dissolved on the 22d of November, 1804. The Plaintiff 
contends, that the Defendants had no right to put an end to the 
partnership at that period; and that is contended on several 
grounds.: first; that, as by the articles, which formerly existed, but 
had expired, twelve months' notice was necessary to enable a part- 
ner to withdraw, the same notice was necessary for withdrawing 
from the partnership, which continued without articles. I do not 
agree to that proppsition. The latter partnership was for an indef- 
inite period ; and therefore might be dissolved at the will of the 
parties : subject to the question, afterwards mad6, by what notice 
that Will must be declared. 

Another ground, on which the Plaintiff contends ' against the dis- 

(1) Jbfiie, vol. xvi. 49 : see the note, page 50. 

(2) 1 P. Will. 140. 

(3) Ante, vol. xv. 318, see the references. 
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solution on the 22d of November, isi, that the lease of the premises 
.in, London, used in carrying on the concern, was tbeji unexpired. 
That does not oppose any obstacle to the dis^olutioi;^ ] as it is not a 
necessarycon^equence, that partners^ taking premises for 
th^ use of * their y trade for a definite period, contract a [*308] 
partnership for the same period. If any part of the term 
is unexpired at the end of the partnership, that is partnership prop-* 
erty ; and is to be distributed as such ; but I do not apprehend, 
that. they are bound to contique the partnership on that ac- 
count (1)^ 

A third ground is*, that there were several contracts, subsisting 
with their workmen, which had a considerable period of time to run. 
That argument goes considerably too far. It would go to this ex- 
tent ; that a partnership could not be dissolved, un^il a|l their con-, 
tracts were completely ended and wound up.; and that can hardly 
be the case at any period;. as persons are entering into contracts 
from day to day ; which cannot all expire at the samei period. It 
would OQ that ground be hardly possible to dissolve any partnership ; 
as there must always be contracts depending. I do not conceive 
• therefore, that the existence of engagements with third persons, 
either for goods to be worked up, or engagements with their work-, 
men, which had not come to a conclusion, can form an objection to 
the dissolujLion. The partners cannot, it is true, by a dissolution 
relieve themselves from the performance of any engagements, which 
they may have contracted with third persons : but, as among tbem^ 
selves, the existence of such engagements cannot prevent a dissolu- 
tion either by mutual consent, or by notice. 

The question then is^ what sort of notice ought to be given for 
this purpose. Until a very recent period it had been, I believe, un- 
derstood, that a reasonable notice should be given : but upon the 
question, whaUis reasonable notice, much difference of opinion .n\ay 
prevail. On the one hand, it may be extremely disadvantageous to 
parties to say, that a partnership shall be dissolved on a given day : 
on the. other it must be extremely difficult for a Court of 
* Equity .by a general rule to ascertain, what is reasonable [*309] 
notice ; and the question, whether the particular notice 
was reasonable, or convenient, would be the subject of discussion in 
almost every instance of the dissolution of a partnership. Consid- 
erations of that sort, I believe, have led to a different rule ; that in. 
the case 6f a partnership, such as- this, subsisting without articles, 
and for an indefinite period, any partner may say, '< It is my pleas- 
ure on this day to dissol^ the partnership : " but, considering the 
principles, on which the dissolution mjust take place, a partner can 
v^ seldom, if ever, have an interest to give notice of dissolution at 
a period, disadvantageous to the general interests of the concern ; 
as where the articles do not prescribe the terms, the Law ascertains, 
what shall be the consequeqce of dissolution : viz. that the whole of 



(1) See, anUf Hammond v. 2>o«igia«, vol. v. 539, and the note, 540. 
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the joint property ikust be sold off; and the whole concern wound 
up. No' partner therefore can derive a particular advantage by 
choosing an unseasonable; moment for dissolution ; as upon the 
principles, established inCrawihay v. CoUins (1) and. the authori- 
ties, there referred, to, he miiat suffer in proportion .to the extent of 
his interest in the trade. I hold therefore, that the dissolution of 
this partnership n^ok place on the 2Sd of November. 

The next consideration is, whether the ternjs,, upon which the De- 
fendants proposed to adjust thQ pairtnership concern, were those, to 
which, the Plaintiff was bound to accede. The proposition was, that 
a value should be set upon the partnership stock; and that they 
should take his proportion of.it at that valuation ; or that he should 
take away hid share of the property from the premises. My opinicm 
is clearly, that these are not terms, to which he was bound 
[* 310J to accede. They had nompre right to turn * him out than 
he had to turn .them out, upon those terms. Their rights 
were precisely equal ; to have the whole concern, wound up by a sale, 
and a division of the produce. As therefore they never proposed to 
hiiji any terms, which he was bound to accept, ' the consequence is, 
that, continuing .to trade with his stock, and at his risk, they come* 
under a liability for whatever profits niight be produced by that 
stocky In the ckse of. Crawshay v. CoUins (2) there was no circum- 
stance, except merely, "that there had beeh ho adjustment of accounts 
with the assignees of the bankrupt : here the Defendants proposed 
adjusting the accounts on certain terms ; but terms, which the other 
p^rty was not bound to accept. Though he, thinking they had no 
right to dissolve the partnership, might not have gone into any detail 
of the principles, on which the dissolution should take place, yet I 
conceive it to have been their duty in the first place to put them- 
selves right by offering t^ him those terms, upon which the law gave 
him a right to insist ; and, not having done so,, but, continuing to 
trade with his stock under the liability to answer for the profits, the 
same inquiry should be directed as. in Crawshay v. Collins (2); to 
ascertain, what that stock was at th^ period of the dissolution, on the 
22d of November ; what use was afterwards made of it ; and what 
profits were produced by the trade. 

There is still remaining what I consider a separate question ; 
whether the renewed lease formed any part of the partnership prop- 
erty at the time of the dissolution. That is the only view I take of 
this question. Sir Samuel Romilly seemed to think, that, if it formed 
part of the partnership property, the consequence would be, that the 
partnership was not dissolved.* For the reason I have al- 
[^311] ready given I think, that consequence would * not follow .• 
but, supposing the lease to have beeen renewed on the .22id 
of November, and that the Defendants are to be cbnsidered as trad- 
ing for the Plaintiff under that renewal, the consequence is, that the 

(1) ^rU^y vol. XV. 218. 

(2) .^nity vol. XV. 218. 
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renewed lease was partnership property from the 2Sd of November. 
It is clear, that one partner cannot treat privately, and behind the 
backs of his co-partners, for a lease of thq premises, where the joint 
trade is carried on, for his own individual benefit : if he does so 
treat, and obtains a lease in his own name, it is a trust for the part- 
nership ; and this renewal must be held to have been so obtained. 
CkMisider, what an unreasonable advantage one partner would upon 
a different principle. obtain over the rest. In this respect there can 
be no distinction, whether the partnership is for a definite, or indefi- 
nite, pericxi. . If one partner might so act in the latter case, he might 
equally in the former. Supposing the lease and the partnership to 
have different terms of duration, he might, having clandestinely ob- 
tained a renewal of the lease, say to the other partners, '< the prem- 
ises, on which we carried on our trade, have become mine exclu- 
sively ; and I am entitled to demand from you whatever terms I 
think fit, as the condition for permitting you to carry on that trade 
here." 

Is it possible to permit one partner to take such an advantage ? 
When the application was made for a renewal, no notice of <liissolu- 
tion had been given ; nor had the Plaintiff notice of any intention of 
renewing the lease. It is not true, as has been represented, that 
the impediment to a renewal to the partnership arose solely from the 
indisposition of Mr. Wilkinson to any connection with the Plaintiff: 
as, before 'any objection had been made on that, or any other, 
ground, the Defendant goes with the intention, and for the* direct 
purpose, of obtaining a renewal for himself and his son ex- 
clusively. He* makes the application to Murray; who [*318] 
says, the proposal was for a renewal for the benefit of the 
Defendants ; expressly excluding the Plaintiff; with whom, it was 
represented, that George Fenwick was determined to have no farther 
connection in tr&de ; and though it may be true, that Wilkinson af- 
terwards said, he would not have granted a lease to the Def<^ndants 
jointly with the Plaintiff, that declaration had become quite unneces- 
sary by the resolution, previously expressed by the Defendant, not 
to take a lease jointly with him. 

This clandestine conduct was very unfair towards the Plaintiff. 
The Defendants had not intimated to him, that they would not have 
any farther connection with him; and that they intended to apply - 
for a lease on. their own account. They ought first to have given 
him notice ; and to have placed him on equal terms with them ; 
and then, if Mr. Wilkinson had thought proper to give them the 
preference, the case might admit of a different consideration. In- 
stead of that they clandestinely obtained an advantage, which would 
enable them to dissolve the partnership on terms, very unfavorable 
to the Plaintiff; and they evidently had that object in view. If 
•ihey can hold this lease, and the partnership stock is not brought to 
sale, they are by no means on eqgal terms. The stock' cannot be of 
equal value to the Plaintiff; who was to carry it away ; and seek 
voi#. XVII. 14 
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some place, in which to put it, as to the Defendants ; who were to 
continue it in the place, where the trade was already established ; 
and, if the stock was sold, the same circumstance would give them 
an advantage over other bidders. In effect they would have se- 
cured the good-will of the trade to themselves in exclusion of their 
partner. 

Then does the circumstance, that Wilkinson was unwilling to ad- 
mit the Plaintiff into the agreement for a renewal, maM 
[* 318] *any difference. I think, it does not; as it is no injury 
whatsoever to him, or any other of the trustees of Mr. 
Lambton, to declare the Defendants trustees of this property for the 
Plaintiff. There may be cases, where the interest, which a third 
party may have against the specific performance of an agreement, 
would preclude the execution of it, as between cestui que trust and 
trastee ; as in a case (1) before Lord Redesdale ; an insolvent ten- 
ant made over his lease to another person ; who treated with the 
landlord for a renewal, to himself ostensibly, but under a secret 
agreement in trust for the original tenants Lord Redesdale held, 
and very justly, that he would not execute that agreement as against 
the landlord ; forcing upon him a tenant, whom he never would 
hove chosen ; and unable to execute the agreement, into which the 
ostensible tenant had entered ; and therefore the principle, that a 
trustee shall derive no benefit to himself from the trust, should fail, 
rather than be carried into execution against a third party, not ap- 
prised of the secret engagement ; and imposed upon by the default 
of him, who claimed as the cestui que trust : but Lord Redesdale 
said, if the farm had been 'occupied by the trustee, the Court must 
have held him to be accountable for the profits ; that, as between 
them, there was no reason for not carrying the trust into execution : 
the interest of the landlord was the only impediment. 

It is not necessary here to determine,, whether I would, or would 
not, have decreed Wilkinson specifically to perforip the agreement 
* for a lease, in which the Plaintiff was to be one of the ten- 
[*314] ants: *butlhave no difficulty in declaring, that under 
the circumstances, in which this new agreement was 
made, I can without injury to any third party decree, that this lease 
must be considered as taken for the benefit of the partnership ; and' 
was therefore partnership property at the time of the dissolution. 
The effect will not be to consider it as partnership stock ; so as to 
entitle the Plaintiff to all the profits, that might be made during the 
continuance of the lease ; as it is not stock, 'employed, and producing 
profit, in the same sense as the other stock ; if he is entitled to an 
allowance in respect of his share of these premises, it does not follow, 
that I should hold him entitled to a share of all the concerns, carried 
on there. I consider him as having an interest in the premises, in 
which the trade was carried on, to this extent only ; that in taking 
an account of the value of the partnership stock, as it existed on 

(1) (yHeriVof v. Hedges, 1 Sch. & Lef. 128. 
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the 22d of November, this lease is to be included in the estimate of 
value as part of the joint property. 

The principle, upon which the account is to be taken, is all, that 
can be settled at present : the result will be the subject of forther 
directions. 

An account was accordingly directed of the partnership property 
upon the 22d of November, 1804 : the renewed lease to be consid- 
ered as partnership property ; and to be sold ; with the same inquiry 
as in Crawshay v. Collins (I) : viz. whether there were any, and 
what, profits,, made since the 22d of November, 1804, by any, and 
what, use or application of, or by means of, the stock in trade and 
capital of the partnership business ; as the Master finds 
* the same to have been constituted : the Master to be at [* 315] 
liberty to state specially, at the request of any party any 
circumstances, relative to the stock and capital, existing on the 22d 
of November, 1804 ; or as to any profits, made, or alleged to have 
been made, since such time : the Master to make a separate Report 
as to what the partnership property now consists of : with liberty 
to apply upon the separate Report ; reserving farther directions. 

1. That a partoership, of which the continaance has not been defined by ex- 
press contract, may be put an end to whenever any of the partners shall think fit, 
see, arilty note 2 to Crawshmf v. CoUina^ 15 V. 218. 

SL Profits made by continuing to deal with what once was joint stock, after the 
dissolution of the partnership, must be accounted for; the party whose property 
has been exposed to responsibilitv and probable loss must participate in the actual 
profits : Crawihay v. CoUins, I Jac. & Walk. 270 ; Brown v. De TatUiy Jacob's 
Rep. 296. 

dl That a renewed lease of property demised to a firm, obtained by one party, 
roust, ffenerally speaking, be considered as a jmft upon the original lease for the 
equal benefit of ail the partners, see notes 1, ^ to MooAf v. MaUhews^ 7 V. 174. 

(1) wdnie, vol. xv. 21& . 
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ADLEY t;. THE WHITSTABLE COMPANY. 
[1810, N6v. 9, 13.] 

As to the validity of a By-W of the Corporation, the Company of Whitstable 
fishermen, that any freeman, engaging in any other oyster fishery on the coast 
of Kent, should forfeit IQL and untu payment sboiidd be excluded from all 
share of the profits, which should in tne mean time be divided, as if he had 
wholly ceased to be a fi-eeman, and whether such suspension is open to a Man^ 
damuBf as a temporaiy disfiranehisement, QiMere. 

Jurisdiction in Equity against a Coipomtion, in nature of a partneiahq>, in, favor of 
a member, as well as a stranger, by an account of the profits, where there m 
no remedy, or not a complete remedy, at Law(a^ and the difficulty of execut- 
ing a Decree from the peculiar circumstances and nature of the propeity will 
not prevent it; though that may be a ffionnd of some modificadon; for iih 
stance, not recalling profit|H already distnbttted ; as an account is directed in a 
limited way, dispensing widi vouchers, d&c. upon the objection from length of 
time. 

No instance bf a By-law, restraining the individual meniberd of tiie Corporation 
from being concerned, either in any other place, or within givea lindti, in the 
same trade. By-law, even in restraint of trade to a certain extent, which 
would not have been good under the authority of Charter, may be good by 
custom, [p. 322]. 

Distinction between Charter and contract, [p. 3SS]. 

That, which may be the subject of contract between the diflTerent Interests in a 
partnership, might not be good as a By-law : for instance, an agreement amo|ig 
the Citizens of London, wbo have as extensive a power of maung Py-laws as 
any Corporation, not to sell, except in the markets of London, would oe good; 
though a By-law to that efiect has been declared bad by the Legislature, [p. SS2S]. 

The Conipany of Free Fisbeni and Dredgers of Whitstable, in 
the County of Kent, were incorporated by Act of Parliameat (I) ; 
and according to the custom of conducting their Oyster Fishery, 
and dividing the profits, every member during the season for dredg* 
ing oysters either personally, or by deputy, was obliged on 
[* 316] certain *days, appointed by the foreman, the principal of- 
ficer of the Company for the time being, to dredge, and 
deliver for the benefit of the Company, a certain quantity of oys- 
ters, according to his direction, called a stint; receiving from the 
foreman a certain sum for the day's work. The money, produced 
by the sale of the oysters was applied first, in discharge of the in- 
terest of the Company's debts ; and the residue was divided aroon^ 
the members. 

[a] Mr. Fonblanque asserts that Courts of Equity, when resorted to for the pur- 
pose of an account of mesne profits, will, in many cases, consult the principle of 
convenience ; and will, therefore, sometimes decree it. where the party has not 
already established his right at law. 1 Fonbl. Ek\. b. 1, ch. .% § 3, note (A). To 
some extent, it is said by Mr. Justice Story, he is home out by authority, as in 
cases of shareholders in real property of a peculiar nature (such as the share- 
holders in the New River Water Works in England). But there is great reason 
to question, whether the doctrine is generally admissible, as a rule in Equity, 
resulting from mere convenience. It seems rather to result from the peculiar 
character of the property, where there are many proprietors, in the nature of part- 
ners;< having a common title to the profits ; and, therefore, the whole becomes appro- 
priately a matter of account 1 Story, £q. Jur. § 509. 

(1) Stat 33 Geo. III. c. 42. 
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On the 22d of Jidj, 1805, at a Manor Coiiit*an order or fiy-law 
was made ; declaring, that, i( any freeman diould engage in the 
business of sending oysters .to market for sale from apy oyster 
grounds on th6 Kentish shore, or work the same, &c. other than the 
oyster grounds of the Company, such freeman should forfeit 10/. for 
the U8& of the Cbmpany ; and if he should refuse to pay the fine to 
the Water-Bailiff of the manor for twenty-four hours after demand, 
such freeman, so n^Iec&ig or refusing, should from thenceforth, 
and until such fine be paid, be wholly excluded from all share of 
the profits, to be made thereafter by or from the joint trade in oys- 
ters of the freemen of the Company ; and such profits should in the 
mean time foe divided, as if such freeman, so neglecting, or refusing, 
had wholly ceased to be a freeman of the said Company, &c. 

The Pbintiff, a freeman of the Company^ was at the time of their 
Incorporation, and had ever nnce continued to be one of the co- 
lessees under the Dean and Chapter of Canterbury of another oys- 
ter ground, on the Coast of Kent, called The Sea Salter Ground ; 
and the Bill stated, that as such freeman on the 29th of October, 
1805, he performed his stint, or day's work in the Company's Fish- 
ery ; and delivered the oysters according to the custonw; and thereby 
became entitled to receive from the foreman the sum of 
six shillings; which sum, though * demanded, was refused [*317] 
by the foreman under the by-law, until the fine of 10/. 
incurred by the Plaintiff, as holding and working another oyster- 
ground on the coast of Kent, should be paid ; and payment of the 
fine was demanded ; and refused by the Plaintiff. The Bill insijst- 
ing, that the by-law was invabd, that the Plaintiff was not summoned 
to attend, and had no notice of any complaint against him, (Lc. 
pmyed an account of the profits, &c. 

The Defendants insisted on the by-law. 

Mr. Rkhardiy Sir Samuel RomiUy, and Mr. Totter, for the Plain- 
tiff. — ^This is a Bill, filed by a member of a trading company, entitled 
to a share of the profits ; praying an account. The objection is, 
that he has ceased to be a member under the effect of a by-law. 
There is no doubt of the jurisdiction of this Court upon the validity 
of a by-law, coming incidentally before it. A Corporation of this 
nature is but a n^ore extended partnership; the right therefore in 
equity to an account of profits withheld is dear. 

Then, as to the validity of this by-law, it was passed under ex- 
traordinary circumstances. An indefeasible right in these profits is 
acquired by seven years' labor of a member, or his parent. Can a 
person, having acquired that heritable right, be deprived of it at the 
pleasure of the other members ? The fact that the Plaintiff had be- 
come a co-lessee of another valuable fishery, was notorious ; and 
there was no imagination, that on that account he was incapable of 
becoming a member of this Corporation. Being admitted a freeman 
in 1792, he filled that situation, and enjoyed the privileges 
annexed *to it, until this law was made, at the distance of [^ 318] 
thirteen years. 
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The Company had no right to make this by-law. There must be 
many persons, who cannot be affected by it : for instance the widow, 
or the son, of a Corporator. It affects those persons only, who have 
interests in another fishery, upon the coast of Kent : there being only 
two : this of The Sea-Salter Company ; and the fishery, common to 
all, called The Flats. There is clear evidence therefore, that this 
by-law is partial and unjust ; not intended for the good of the Com- 
pany : but directed against the Plaintiff alone ; who is the only one 
interested in that other fishery : not prohibiting those, interested in 
any fishery, except upon the coast of Kent, from dredging here for 
oysters. 

This by-law, however, if it could be represented as calculated for 
the benefit of the Corporation, cannot be sustained. It is a law ex 
postfactOy and clearly in restraint of trade ; preventing their trading 
in any other place, generally. Could a by-law, restraining the mem- 
bers from carrying on the business of a banker, &c. in any other 
place, be maintained ? The penalty imposed is ordered to be paid 
within twenty-four hours ; and, if not paid within that time, from 
that moment the proportion of the profits, which would have been 
payable to that member, becomes divisible, as if that person had 
ceased to be a freeman. Under these circumstances, this being in 
the nature of a partnership, the Plaintiff is clearly entitled to an 
account of the profits, in which he, as a partner, was entitled to par- 
ticipate, notwithstanding this unjust attempt to exclude him, and dis- 
tribute the whole among the other members. 
[* 319] * The Lord Chancellor [Eldon]. — Suppose, when this 
by-law was made, the Plaintiff had been the sole lessee 
under the Dean and Chapter of Canterbury of The Sea Salter Fish- 
ery, with a covenant not to assign without license : he could iiave 
no option. 

For the Plaintiff. — ^If a share of that fishery had devolved upon 
the widow of a member of this Corporation, she would have no op- . 
tion ; but must by the necessary effect of the law be deprive4 of the 
one or the other. 

Sir Arthur Piggott and Mr. Bell, for the Defendants.— The 
- Plaintiff, becoming a member of this Company, cannot complain of 
the rules and regulations^, to the observance of which he has volun- 
tarily bound himself, sanctioned by fines, or a suspension of rights, 
as a member. If he conceives himself to be injured, he is bound to 
resort to the special remedy ; excluding the jurisdiction of this Court 
to give an account of the profits. A case, in which this Court would 
interfere, cannot be represented. The profits have been invariably 
divided, without an instance to the contrary, as stated in the Answer, 
according to the custom and usage of this Corporation, sanctioned 
by the Act of Parliament (I) ; and the members have bound them- 
selves to take the account, so given. The account, prayed by this 

(1) Stat 33 Geo. III. c. 42. 

VOL. XVII. l4* 
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Bill, would be atteinied with the highest inconvenience ; and will 
produce many such suits. It is easy to conceive the reason of ex- 
cluding the members of an adjoining Oyster Company ; to ' 
guard * against frauds, which it would have been diflScuIt [* 320] 
to detect. The Dredging Court are the only competent 
Judges, what it was proper upon a view of the finances of the Com- 
pany to divide as profit. The right is merely suspended during con- 
tumacy ; and is restored by payment of the fine. The validity of 
the by-law is a proper subject for the consideration of a Court of 
Law. Restraints of trade are very usual : especially in articles be- 
tween bankers ; and upon purchases of good-will. The case of a. 
member of this Company, deriving an interest in another fishery, as 
representative, has no hardship : b^ing the necessary efiect of their 
own act. There is no instance of an account directed here under 
the Bill of a member of a Corporation of the profits, belonging to the 
Corporation itself, and not held upon any trust ; excluding the case 
of an information by the Attorney General ; aiid from the singular 
nature of this Corporation^ with reference to the nature of the prop- 
erty, from which the profits arise, the Court would have had con- 
siderable difficulty in executing its Decree. The utmost right of the 
Plaintiff here is a discovery ; to enable him to go to law ; where he 
might recover all, that he is entitled to, in an action against the fore- 
man : but there is another objection ; that the profits, which he 
claims, hav6 been actually distributed. The application of the Plain- 
tifi* to the Court of King's Bench (1) failed upon the distinction, 
that this was, not a disfranchisement, but a mere suspension of the 
right to acquire profits. 

The Lord Chancellor [Eldon]. — Suppose, the twelve jurymen 
of the Manor Court had made a by-law, that the profits of 
the next year should be * distributed among themselves ex- [* 321] 
clusively ; not disfranchising any one : it would be a strong 
proposition, that no Court has jurisdiction upon that : yet all these 
arguments would apply in that instance. The object of this by-law 
seems to be, to raise the difficulty about jurisdiction ; excluding the 
Court of King's Bench. If the consequence of this management is, 
that a Court of Law cannot enter into the validity of the by-law, the 
question is, whether this Court will not hold jurisdiction for the pur- 
pose of sending that question to a Court of Law : otherwise the 
most unreasonable thing might be done without a remedy in any 
Court. 

Mr. Richardsy in reply. — Admitting, that an application for a mai^ 
damm could be maintained, the Court of King's Bench could do no 
more than a partial act ; giving a remedy perhaps as to the stint, 
&c. : but still the account in this Court would be necessary ; with- 
out which nothing like justice could be obtained by any application 
to that Court. Th^re is no doubt, that an account may be had 
against a Corporation, subject to the qualification in the case of The 

(1) Tht King v. Tht ffhUgtahU Compamfj 7 East, 358. 
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Foundling Hoipital (1)", and there is no distinction in principle be* 
tween a foreigner, entering into a contract with a Corporation, and 
one of the corporators, having rights, adverse to them. This by-law 
18 unjust, and partial ; not being a general regulation, affecting the 
interests of all equally. Under this restraint a member could not 
let his boat for hire to The Sea-Salter Company ; and in that respect 

- the Law is in opposition to the general interest of trade. 
[* 338] ^ The Lord Chancsjllob [Elbon]. — ^The Court must 

feel much reluctance in giving relief, such as is prayed by 
this Bill ; but ought also to consider with attention the propositicm, 
that under no circumstances can the jurisdiction attach upon this 
Company ; which is carried . in the argument to this extent ; that a 
case, in which this Court would interfere, cannot be represented. I 
have mentioned one case, in which there is not the least doubt, that 
this Court would interfere: perhaps others might bet suggested ; and 
I may state, that there is not an instance of a by-law like this ; res- 
training the individual members of the Corporation from being con- 
cerned, either in any other place, or within given limits, in the same 
trade. These by-laws go much farther. It has been observed iK>r- 
rectly, that my determination must be upon what appeara upon the 
Record, not upon an hypothetical case. This Company, acting as a 
Corporation before the year 1793, were then incorporated. Upon 
looking into the books cases are found to establish, tbat,,where there 
is a custom to make by-laws, even in restraint of trade to a certain 
extent, which would not have been good under the authority of char- 
ter, that may be good by custom. The case is therefore to be con- 
sidered in this point of view ; that this might by possibility have been 
a Corporation by prescription, entitled by custom, if not authorised 
by Charter, to make by-laws ; ahd it is too much for me to say, 
whether this by-law is good, or bad. I am satisfied, that at least the 

reasoning, with regard to what individuals may do by con- 
[^ 323] tract as to particular trades, will apply to the * point 

whether this is a good by-law ; as it has been frequently 
determined, that what may very well be made the subject of contract 
between the different interests in a partnership would not be good as 
a by-law ; for instance, an agreement among the citizens of London, 
who have as extensive a power of making by-laws as any Corpora- 
tion, that they would not seH, except in the markets of London, 
would be good.: yet it has been declared by the Legislature, that a 
by-law to that effect is bad. This case therefore must be put in some 
shape for the opinion of a Court of Law ; and an action, for the pur- 
pose of trying the validity of the by-law, seems preferable to a case ; 
which would not comprehend that point upon the distinction between 
charter and contract with reference to by-laws. 

The next consideration is, whether this Court has any jurisdiction ; 
taking the Plaintiff to be a member of this Company, excluded froib 

(1) The Mometf General v. The Gavemort of the Foundling HoapUtd^ anU^ vol. 
iL42. 
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a share of the profits ; divisible as profils in the singular, but imme- 
morial, mode of dividing the profits of this qoncern ; that he is ex- 
cluded, as beiag a person, not entitled to be summoned, according to 
the answer, to do the dredge^work : not disfranchised ; or deprived 
of his corporate rights ; or suspended from that character : therefore 
not placed in a situation to apply for a numdamus ; either as being 
actually disfranchised ; or as suspended merely : if in that case a 
mandamu would lie ; as (o which point the authorities are both 
ways ; though I do not see, why it should not lie : suspension .being 
disfranchisement pro tempore. In this case however the whole cor- 
porate character is in fioict left in him ; - but all the beneficial interest 
is taken out of him for a time ; and the question is, whether it is 
unlawfully taken out of him : and, if so, wl^ther there is a remedy 
at law. 

* It is contended, that, if that is so, there is no. remedy [* 324] 
in Equity: first; as the Bill is against a Corporation : sec- 
ondly, as it is against a Corporation of so singular a nature, with 
reference to the property, out of which the profits are to arise, that 
the Court cannot execute its Decree. With regard to the former 
objection, that the Defendants are a Corporation, if it is true, that 
the case may exist of a Corporation, not subject to any remedy at 
Law or in Equity for the most apparent wrong, there is a strong call 
upon the Legislature to stay their hand in forming these Corporations. 
We find from the experience of every day, that, as individuals can- 
not possibly hold out responsibility to the extent, required in gre^t 
concerns, therefore great trading Companies are formed :. the prop- 
erty of the Company yielding a profit ; which according to the na- 
ture and principle of the undertaking is to be divided among the in- 
dividuals, composing that Corporation, just as if they were not incor^ 
porated. There is no mode of ascertaining what is due, except an 
account in a Court oi Equity : but it is said the party may have a 
discovery ; and then go to Law. The answer to that is, that the 
right to the discovery carries along with it the right to relief in 
Equity. 

The next objection is, how can the Decree be executed against 
this Company ; and I admit, there is great difficulty in that. The 
course against a Corporation is by sequestration, or distringas. I do 
not conceive it to be impossible to lay hold of their property, and 
with regard to the power of the Court there is no distinction, wheth* 
er the subject is a fishery, or an inheritance of another nature. The 
Court must deal with it, as well as they can ; to prevent a failure of 
justice altogether ; and, if by resisting the demands of justice they 
expose their property to ruin, the mischievous consequences must be 
attributed to themselves. In the case of a Glass Compa- 
ny at Liverpool, * under a contract to', divide the profits, [* 325] 
the manager refusing to give any account to a party, enti- 
tled to participate, can a doubt exist, that this Court would direct an 
account ? The effect might be, that the Court would be under the 
necessity of carrying on the glass-work ; yet that difficulty would 
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not prevent the Decree ; though it might induce the Court to modi- 
fy it : so as to do as little injury as possible (1). The difficulty ap- 
plies equally to a stiit by a third person ; for instance, for articles, 
supplied to this Corporation ; can there be a doubt, that he would 
be entitled to an account of the oysters, sold at Billingsgate ? If a 
Decree is due to a member of the Corporation, there -can be no more 
difficulty in executing a Decree for him than for a stranger ; and a 
stranger must clearly have a Decree, if due to him ; and be en- 
titled to enforce it; though the property is of so peculiar a nature. 

Still, I admit, a Court of Equity ought to interfere with great re- 
luctance, where the Plaintiff can' have a complete remedy arLaw. 
Supposing therefore the account to be sought against a party, prop- 
erly accountable, and such as can be given by a Decree, aiming at 
all the justice, which the case in Equity admits of, the previous con- 
sideration is, whether relief can be obtained at Law to such an ex- 
tent, that this Court ought not to interfere ; and what are the reme- 
dies at Law. We know the reasons, upon which the application, 
that was made to a Court of Law, failed (2). Lord Ellenborgugh's 
opinion seems to be, that, as this Corporator was neither disfranchis- 
ed nor suspended, but was merely under an interdiction from receiv- 
ing proBts, he might, if legally ^entitled to them, have an action 
against those, who disturbed him in the perception of them ; 
[* 326] and * if he had any right to a Mandamus, it would be for 
the share of the profits, withheld. Mr Justice Lawrence 
says, admitting, that an action would not lie, as it was the case of a 
partnership, and no admitted balance, he might go into Equity ; 
and there is great difficulty in any other way of putting the case. 

It occurred to me, that perhaps a Mandamus would lie to compel 
them to assign to him his stint : but it is clear, that such a Manda- 
mus would not give him all the remedies, to which he is entitled. If 
he is entitled to relief in Equity, they cannot insist, that he was not 
entitled to be summoned : an objection, that is waived by the An- 
swer : nor can they be heard to say, in opposition to the language 
of all their Orders and Decrees, that there are no profits ; which are 
ascertained, and divided, in a Very singular mode. I cannot con- 
ceive, how the Court of King's Bench can by Mandamus tell him, 
what is the amount of profit aftdr paying the dredging work and 
other charges. 

It is said, an action might be brought against the forenikn ; who 
might be considered as liable to pay that share of the profits, to 
which the Plaintiff would be entitled ; who would therefore in that 
action recover the whole. Lord EUenborough however seems to 
carry that no farther than the six shillings. The argument must 
be pushed to this extent: that the Plaintiff, though not summoned 
to do the dredging work, yet, being entitled to be summoned, is to 
be paid according to that right. How can the Court of King's Bench 

(1) See, anU, the case of The Opera Houses WaUrs v. Tatflor^ vol. xv. 10, 14; 
Turner v. Morgan^ viii. 143, the case of partition of a house, 
(d) The KSng v. The IfhUstahle Company^ 7 East, 953. 
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in that way state; what he is entitled to ? They must take either such 
sum as a certain member receives, or some other proportion ; and 
the former is open to this fatal objection: that in the calculation, 
upon which that person is to have that sum, the Plaintiff is excluded 
from any share ; and therefore it must be shown, what every 
individual would be entitled to * receive upon a different \^ 327] 
calculation. Upon the whol^ there is no complete remedy 
at Law in that way ; as at Law the proportion he was to have can- 
not be ascertained. - 

I cannot therefore see, with this by-law, assuming it not to be le- 
gal^ how the Plaintiff can obtain relief, except in Equity. The 
answer to .the objection, that he is to raise this definand, not against 
the Corporation, who are not accountable, but against the foreman, 
or some other officer, who pays, is, that it is the Act of the Corpora- 
tion, that prevents his receiving. The foreman is the agent of the 
Corporation : the payment is demanded from them : and while the 
foreman withholds it under a by-law, hot declared illegal, an action 
could not be maintained against him : nor is he liable to an account. 

Another objection, that the profits are gone, having been actually 
distributed, has no force. Supposing this Company not to be a Cor- 
poration, there would be no difficulty. This Court would in the case 
of a mere trading Company give relief, as beneficial as under the ac- 
tual circumstances could be given. Upon a Bill for an account, run- 
ning through a vast series of years, open to all the objections and diffi- 
culty, arising from the length of time, the Court, feeling the injustice 
of giving the account, as it would be given, if sought in a reasonable 
time, compelling the Defendant to ransack his papers, and produce 
vouchers for every item, but considering it not unreasonable, that the 
Plaintiff should have an account, would give that relief; with a modi- 
fication calculated to do the best justice, that the circumstances ad- 
mit ; giving the necessary directions for that purpose, that for certain 
items vouchers shall not be required, &c. So, if this was a mere 
trading Company, there would be no difficulty upon the 
particular -circumstances of the case ; the Court * would [* 328] 
not, contrary to the tisage, disturb the application of that 
surplus, which was never considered divisible ; and take aWay the 
power of using it as the means of carrying on the concern ; but, as- 
certaining by account what was due to the Plaintiff,, would take care, 
that out of any future sums, forming dividend, a proportion should 
be taken, before it should be divided according to the ancient mode, 
sufficient to pay to the Plaintiff what he ought to have received ; and 
that the remainder only should be divided. 

Upon these grounds, imless I can be satisfied, that the party has 
such a remedy at Law as ought to bar his application to a Court of 
Equity, I conceive he has a right to supply here for such relief, as un- 
der all the circumstances he is entitled to ; provided these by-laws 
are not vaKd ; a question, which I am unwilling to prejudice by ex*- 
pressing any opinion upon it : but, if a Court of Law will inform me, 
that this is not a good by-law, even in the state of this record, I shall 
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find the means of giving to the Plaintiff the benefit, remdting fioin 
his title in ihis concern, if not forfeited at Law under the by-law. 
The mode of trying that question appears to me to be an action ; un- 
less some more convenient course can be suggested (1). 

, ]. Wreit miatUn whish, though cognisable at commcm law, involve a comiili- 
cated account, are brought before a^ court of equity, there, if such court entertain 
the suit at all, it will not be diapoeed to do so merely bv |[iviD^ diacoveiy, as an- 
cillary to the decision of a common law tribunal, but will, itseli^ take the account, 
and make a final decree between "the parties. Should any doubtftd mestioa of 
law arise, a caoe or issue may be directed •(as was done in the principal case), in 
order to take the opinion of a court of common law upon that question ; reserving 
to the court of equity, after it shall have received that opinion, the ultimate deter- 
mination of the mattera in question : see, <mU; note 1 to ffevmotUh v. Boyer, 1 Y. 
417. 

.3. In the case of 71i£ Mom^ General v. The Corpard&on of CarmartheH^ 
Coop. 31, Lord Eldon observed, that, although Mr. Justice Ashhurst, in the case 
of i%t Kmg V. WaUtm, 2 T. IL, 300, S04, had intimated that the Court of Chan- 
cery had jurisdiction to restrain a coipontte body ftom misapplying its Ibnds, he 
(the Lord Chanoellor) did not think the court could interfere with regard U> the 
misapplications of the coporation's own money. His Lordship again had occasion 
to advert to the same question, in IThe Mayor and Cbmnumalhf of Cokhuter v. 
Lowien, 1 Yes. &, Bea. 245, and, in that case, decided, that, where a corporation 
hc^ds property for oor^onofrvpurposes merely, the court ought not to be called upon 
to interfere with respect to the application of such property, as it properly might, 
if the property were held for chtuiiabU purposes. Where corporatora are trustees 
for a chanty, there can be no doubt of the right of a. court or equity to see to the 
execution of the trust: see the notes to The Momey €kneral v. 7%i Gooemorv <if 
the Foundling Hoe/nial, 2 Y. 42. 

3. The first process against a corporation, when such a body is in contempt, is 
by duiringas ; and, npon the ^tura of a single dukingaSf an order mti may be 
obtained, by motion of course, for a sequestration ; which order, unless good 
cause is shown to the contruy, will, in due course, be made abs<^ute : Lowten t. The 
Mayor of Celeheder^ 3 Meriv. 545. With respect to the pioceedings of sequestra- 
tors, and the different mode in which the seauestered property must be dealt with, 
when the sequestration is on mune process, rrom that which would be proper when 
the object is to enforce a decree for payment of money, see the notes to Hnd/te ▼. 
S%q/loe, 1 Y. 86. 

4. The difficulties which a suit involves form no conclosive obiectioB to its be- 
ing entertained bj a court of equity ; the court will endeavor to deal with Uie dif- 
ficulties, und to do justice as far as possible : see note 4 to Randall v. M^tZftf, 5 Y. 
266. 

5. The proceedings in this cause, when, after the trial at law, it was again 
brouffht on for farther directions, are also reported in I Meriv. 107-113 ; the pro- 
ceedings at common law are reported in 3 Man. dt SeL 53. 

(1) See the conclusion of this cause, poff, vol. six. 304; 1 Mer. 107. 
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cox V. PAXTON. 

[1810, Nov, 14.] 

Biu^ fellowinir lilb iMiireiie«8, efi^ted by tke PkiDtHTs clerk witfa tbe Pkin- 

tiff V mooey, proeured by embesdeineiit, and tmsfeirdd to tke Defendants for 

nJnable conaideratioa Imt with notice. 
Demoner allowed : the transaction amounting to felony by the St 39 Gee. III. c 

85; and therMbre not raising a civil contract (a) reecondlyj the policies not 

bting the Plaintiff^s property. 

Th» object of the Bill was to obtun tbe deliverj of certab Poli* 
cies of Life Insurance; at having been eflfected by a derk of the 
Plaintiffs with their money, which he had embeszled by means of 
fdse entries in the accGftmt* of his receipts and paynients ; ch^ging, 
that tbley were receiTed by the Defendants on account of a debt, due 
by him to them, with notice. 

To this Bill the Defendants demtmred. 

Mr. Leach and Mr. Abercromby^ in support of the Demurrer. 
— ^The objections to this Bill are, first, that the transactions stated, 
creating, as between the Pbdntifis and their servant, a case of felony, 
cannot he the foundation of a civil demand: secondly, if they do 
, not amount to felony, the money, under this application of it con- 
stituting a direct breach of trust, cannot be followed. 

First, this embezzlement by a clerk, applying to his own use the 
excess of his- receipts beyond his payments, and with that view 
making felse entries, amounts clearly to feflony, under the Act of 
Parliament (l^, relative to bankers^ clerks: and the consequence is, 
that no civil demand can arise out of that' transactkm. 
' Secondly, taking the act of the clerk to cr^te, hot n felony, but a 
mere debt, the application of the money to a particular purpose of 
his own was a direct breach of tmst. Js there a general rule of 
Equity, that in such a case ^the Cestui que trust can fol* 
low that money, perhaps leiit .upon bond, as the specific [^ 330] 
tmst money ; claiming, if the trustees should fail, or die 
ins<dvent, a lien against bis general creditors ; though the Act was a 
direct ta^ehof his duty, as trustee ? That is not according to the 
principles of a Court bf Equity. The authorities most applicable 
are those upon trusts to lay o4it money in land. The general rule 
is., that, if a trustee for the purchase of land, to be settled to par- 
ticular uses, makes a purchase, but does not settle, that purchase 
shall, unless the contrary intention appears, be considered as made 
in execution of the trust.; and the Cestui que trust shall have the 
benefit of it without any declaration : but if the trustee appears not 
to have intended to execute his trust, making the purchase altogeth- 
er with a different view, the claim of the Cestui que trust cannot be 
supported. In the case^of Perry v. Phelips (2) that distinction is 

(a) See, ante, note (a) Clarvtge V. Hoare, 14 V. 58. 
(!) Stat 39 Geo. III. c. 85. 
(2) j|ii(e,173; vol. iv. 108. 
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clearly established ; and the decision was against the trast under 
circumstances much more favorable to it ;- the act of ^he trustee be- 
ing equivocal, not, as in this instance, a clear, direct breach of trust. 
Mr. Richardsy and Mr. WUliam Agar^ for the Plaintiffs. — ^The 
Defendants hold these Policies of Insurance b)r delivery of the 
clerk ; with knowledge, that they were the produce of the Plaintiffs' 
property ; contending, that they are entitled to hold them for the 
right owners, as receiving them from a person, guilty of a felony, or 
having committed a breach of trust. In Perry v. rhelips it appear- 
ed clearly j that the trustee laid out scarcely any part of the trusts 
money : . the Master's Report ascertaining, that the rents received 
formed a very small proportion of the money, laid out in the pur- 
chase ; all the rest being his own propertv. 
[* 33 1 J . * Mij. Lecfch, in reply .^— If the act of the clerk is tainted 
by felony, the Plaintiffs could ^ave no lien upon the pro- 
duce ; and as little from this transfer to third persons. The only 
effect of notice in equity is to place the assignee io the situation of 
the assignor. 

' The Lord Chanceulor [EldonJ. — -This appears to me to be a 
felony ; no case affording more clear evidence for a conviction under 
this Act of Parliament could be brought forward than that of a re- 
ceiving clerk, entering some receipts, and omitting others. That 
has been decided at the Old Bailey to be felony. Taking that to be 
clear, you could maintain no action for this money : A principle of 
policy interfering ; nor could you compel an account here for the 
same reason. You cannot denominate htm a trustee in any way. 
There was no trust to lay out^this money upon Policies of Insurance : 
nor any obligation except to account. His application of the money 
in this way could never, even without this Act of Parliament, have 
given the Plaintiffs a title to these Policies of Insurance. How then 
are they 4o be considered the Plaintiffs' property in the hands of the 
Defendants ? At the utmost it could not go beyond the amount <^f 
the embezzlement. If this case is to be taken according to the rep- 
resentation of the bill, (as it must be Upon this demurrer, but only 
for the purpose of the argument) that the Defendants, knowing, that 
the Plaintiffs' money Was laid out in these policies, insist upon hold- 
ing them, the morality of it is obvious : . but that cannot be the foun- 
dation of a rule in Equity. Those who obtained this Act of Par- 
liament, making the embezzlement of their clerks felony, are much 
surprised at the consequence ; that they cannot recover their flioney. 

The Demurrer was allowed. . 

Sek note 1 to Claridge v. Hoare, 14 V. 59. 
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JONES, Ex parte (1). 

[1810, Nov. 14.] 

Reasonable commission 29. 6d, per cent, allowed to a countiy banker on dis- 
counts; though for a person resident in London, and paid through a banker 
there; if not 6oloiable. 

The Petition stated, that the petitioners, bankers at Fayershani, 
bad for many years in the usual course of their business discounted 
bills for John Ellil, the bankrupt ; who resided and carried on busi- 
ness in London ; and that on the 22d of May, 1809, they discounted 
upon his application a bill for 64U. ISs. 6d. at six months, drawn 
by him upon, and accepted by, persons in London ; and on the 26th 
of June, 1809, they discounted another bill for 847/. 3s. 8(2., also at 
six months. Thesis two bills were discounted by the Petitioners in 
the usual course of their business, and according to the usage of 
country bankers ; charging interest at 6/. per cent, and commission 
at the rate of 2^. 6d. per cent, per month for the time the bills had 
to run ; which is a reasonable commission, and according to the 
usage of country bankers in respect of the expense of remitting 
checks, establishing a credit with bankers in London, having always 
an unproductive balance there, and keeping a clerk. The money 
was paid at a banker's in London. 

The Petition prayed, that the petitioners may be at liberty to prove 
the amount of these bills under the Commission. 

Mr. TrowtTy in support of the Commission. 

Mr. Cooke, for the assignees, admitting, that the allowance of 
Commission is not unreasonable in the general case of discounts, 
afforded by bankers in the country, took the distinction, that in this 
case, the payment not being in the country, there was nothing to be 
done, except merely writing to the banker in London ; where the 
money was required to be paid. 

•The Lord Chakcbllor [Eldon]. — -I remember the [*333] 
time, when this allowance of commission to country bank- 
ers was very much doubted. The first base upon it was before fiaron 
Eyre : but it has been long settled, that a country banker may take 
a reasonable commission for discounting (2). Admitting that to b^ 
so, if both the parties lived at Favershatn, it is said, where a person, 
residing in London, gets his bills discounted at Faversham, the com- 
mission cannot be taken for providing the funds for putting the 
money into the hands of the party in London. If it can be estab- 
lished, that the bills were sent into the country as a color and device, 
it would, I admit', be usurious : but if the transaction is no more than 
this, that a person, not havmg sufficient credit in London to enable him 
to ^et his bills discounted there, applieis to country bankers for that 

( 1) 1 Rose's Bankrupt Gases, 29. 

(2) See Auriol v. HwmaB, 2 Term Rep. 52; anfe, Bayna v. JFVy, vol. xv. 120, 
and the note, 121. 
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purpose, desiring to have the money paid in London, they most pro- 
vide the funds for that purpose ; and, the saine charges being in- 
curred, there is the same consideration in the one case as the other. 
If therefore the case is no more than that, I think these bills may be 
proved. . . . 

The Order was made. 

1. This case k also reported in 1 Rose, 29. . ^ 

3. Ai to the allowance bf reasonable commissicMi, in additieo to legal iBtereat* 

to country bankers who discount bills on London, see, aide, the liote to Bojfnu v. 

i>^,a5V. 120. ' 



[* 334] LOBBON, Epo parte. 
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Bill, after proof under a Commission against the acceptor, was paid by the 
drawer ; who, atfter a Dividend having arrested the bankrupt for the balance, 
'and, being klso a surety for him on another Bill, was ordered to discharge him, 
and restrained from lodging any detainer, under the Stat 49 Geo. IIL c 121, 
s. 8 and 14. 

A COMMISSION of Bankruptcy issued against the Petitioner in April 
1809, under which a bill of exchange, accepted by him, was proved 
by. an indorsee; who afterwards received the amount from the 
drawer; who, after a dividend of three shillings in the pound, 
in January, 1810, arrested the bankrupt for the balance. The 
bankrupt ^ho had not obtained his certificate, was also liable to 
the same person as surety, upon another bill, which had not been, 
though it might have been, proved under the Commission. The 
Petition prayed, that the Petitioner may be discharged out of custody 
at the suit of the drawer ; and that he might be restniined from pro- 
ceeding at law against the bankrupt upon the other bill; with an 
affidavit, that the assignees held funds sufficient, without disturbing 
the dividend made. 

Sir Samtiel RamiUy and Mr. Cooke, in support of the Petition, 
contended, that the Bankrupt, was clearly entitled to hi»discbai^, 
and to be protected from a detainer, within the late Act of Parlia- 
ment (1). 

Mr. Hart, for the creditor, insisted, that the Act of Parliament 
contemplated sureties in the strict sense ; that this person was oot a 
creditor, when the Commission issued ; but became so by a new dis* 
tinct demand, arising out of the subsequent payipent. 

Sir Samuel Romilly, in reply, observed, that the intention of the 

(1) Statute 49 Geo. 111. c. 121, s. 8 and 14; repealed and re-enacted by the 
Statute 6 Geo. IV. c. 16, 8. 1, 52. See JSv jMnie /io^ oiOe, 245, and the refer- 
.ences in the note. 
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Act was clear to comprehend this sort, of caae ; and the description 
is, not only " a surety " but any person, who shall be << liable for " 
any debt of the bankrupt. 

*Tbe Lord Chancellor [Eldon]. — ^This case appears [* 335] 
to me to fall within the two clauses of the Statute, the . 
eighth and the fourteenth. This creditor was liable for a debt of 
the bankrupt ; and I know, these words <^ or be liable for " were add- 
ed for the very purpose of embracing this sort of case. . It is impos- 
sible to represent, that this was not a debt of the bankrupt's ; though 
solvendum infuturo. This creditor, being liable for that debt, must 
take the benefit of the proof made by the holder of the bill ; and con- 
sequently cannot hold the arrest 

The Order was made according to the Prayer, that the Plaintiff in 
the action should discharge the Petitioner ; and should be restrained 
from lodging any detainer against him. 

1. This case is also reported in 1 Rose, 219. 

2. After a person, liable for the debt of a bankrupt, has discharged the de- 
mand, he may prove under the commission, if the original creditors have not 
done so ; or, if they have, he will be entitled to the benefit of the proof made by 
them ; see, oitfe, note 2 to Ex parte MaUhews, 6 V. 285. 



CRUTTWELL v. LYE (1). 
[1810, Nov. 20, 21.] 

Sale of a trade with the Good-will does not prevent the Vendoi^s setting up again 
a similar trade without express covenant ; or fraud, by representing it as a con- 
tinuation of the old trade, or by conduct encouraging others to involve them- 
selves, in the confidence that he would not trade again ; &.c. (a). 

Sale under a Commission of Bankruptcy of the Wagon Trade from Bristol and 
Bath to London with the Good-will. Another concern from Bristol and Bath' 
to Wanninster and Salisbury being purchased in trust for the bankrupt, having 
obtained his Certificate, he commenced trade again to London by tnat road ; 
soliciting customers by advertisement, and cards, stating generally that being 
reinstated by his friends in the Carrying business his wagons set out at the 
usual hours, &c. An Injunction was refused. 

Distinction between the right to publish a similar work, or set up a similar trade, 
and the fraud of identifying it with the work or trade of another. Injunction 
in the latter case, [p. 342.1 

Compensation under the London Docks Act to the proprietors of ancient privileged ' 
quays passed under a Commission of Bankruptcy, [p. 343.] 

In the year 1804 George Lye, being at that time engaged in tiie 
carrying trade by wagons from Bristol through Bath and 
* Warminster to Salisbury, purchased from the executor of [* 336] 

(1) 1 Rose, Bank. Cas. 123. 

(a) What is the <* good will of a trade," and as to contracts in restraint of trade, 
see, anUy notes (a) and (h) ShackU v. Bakar, 14 V. 46& 
▼OL. XVII. 15 
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Wiltshire his carrying trade by wagons from Bristol through Bath 
to London ; with the premises, engaged in that business ; con- 
sisting of a warehouse in Peter street, Bristol, and- extensive ware- 
houi^s in Bath. He afterwards took his son Edward Lye into part- 
nership -with him ; and they continued to 4»rry on both those cod- 
cerns, until a^ Commission of Bankruptcy issued against them ; hav- 
ing extended the Warminster and Ssdisbury concern by setting up a 
wagon from Salisbury to London. 

The assignees under the Commission put up to sale by auction the 
whol^ of this carrying business in different lots ; the particular des- 
cribing Lot 1, as the carrying business of George and EdwHr^ Lye ; 
together with the good-will of the extensive premises in Broad Street, 
Bath, used for many yearnr in the business of a common carrier from 
Bath to London, &c. ; also the premises in Peter street, Bristol, to- 
gether with the good-will of the long-established trade, &c. : Lot 2 
was described) generally, as the interest of the bankrupts in the 
carrying trade from Bristol to Warminster and Salisbury : stating 
that the purchaser was to take the stock upon the respective prem- 
ises ; and specifying some particulnirs, ,as to the hours, at which the 
wagon would be at the respective places, &c. The first lot was pur- 
chased by the Plaintiff for 4000/. The second lot was purchased by 
the nephew of one of the assignees ; and after Edward Lye had ob- 
tained his certificate, he was again put into business in that concern ; 
on which occasion he stated both by advertisement, and by hand- 
bills distributed, that being reinstated by his friends in the carrying 
business, he informs the public, that his wagons set out at the usual 
hours ; describing the course, not by the direct road to 
[* 337] London, but by the road through ^ Warminster and Salis- 
bury. It was stated by affidavit, that one of the assignees, 
an uncle of the bankrupt, assisted him by the use of his books in 
soliciting the customers. 

Under these circumstances the Plaintiff moved for an Injunction. 

Sir Samuel Ramilly and Mr. Ueald, in support of the Motion. — 
The right of the bankrupt to set up, and carry on, again, the same 
trade, and in the same place, is not disputed : but the objection, 
that will maintain an injunction, is, that after this trade has been sold, 
as the good will of the old established trade, he has set up the same 
trade ; represented as the continuation of that trade, and soliciting 
the customers!of that ancient establishment. In that view of the case 
therefore the question is, not, whether the Defendant has a right to 
prosecute the business of a carrier from Bristol to London, but 
whether he can represent himself as continuing the same trade, which 
had been sold, with the good will : attached, not to the premises, 
but to the name : and is justified in soliciting the customers not to 
deal with the person, to whom that sale was made. That this is not 
the trade of a carrier, generally, or to Warminster, but to London, is 
evident from the advertisement ; representing the bankrupt as being 
reinstated by his friends in the carrying business ; enumerating all 
the particulars of that trade, which be had carried on before the 
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bankruptcy, and which must be understood as that, in which he was 
reinstated, with the direct carriage from all the places mentioned ; 
including Bristol and Bath as well as as Warminster and Salisbury, 
to London ; the wagons stated as going out at the usual hours : an 
express reference to the former trade. The result is, that 
this is a trade, * set up in direct opposition to the old trade, [* 338] 
which the Plaintiff purchased ; and in violation of gooi 
faith with him, by the assistance of one of the assignees, affording 
facilities from the books, the bankrupt is endeavoring to attract the 
customers from that concern to the rival trade so revived by him. 
That conduct falls directly within the principle of Hogg v. Kir- 
by (I) ; and is the proper object of restraint by Injunction, without 
interfering in any degree with the personal right of a bankrupt to 
set up trade again. 

There are two other cases, supporting the principle, upon which 
this Injunction is sought. In Keene v. Harris the printer of a news- 
paper, the Bath Chronicle, bequeathed to his widow the benefit of that 
trade, subject to the trust of maintaining and educating her family. 
Having formed an attachment for the person, who had been employ- 
ed as foreman in conducting that business, she assisted him in set- 
ting up the same paper ; giving him the use of the letter-press, &c. 
on the premises. A Bill was filed by the executors ; and an Injunc- 
tion was granted. 

In Chandler v. Gardner^ upon the establishment of the Westjndia 
Docks, compensation was given by the Legislature to the proprietors 
of three ancient privileged and free quays on account of the exclu- 
sive trade they had enjoyed ; and upon the bankruptcy of one of 
those persons the question arose, whether the bankrupt or his as- 
signees were entitled to that compensation ; whether it followed the 
property, or the person ; and it was held, that it followed the prop- 
erty ; and passed to his assignees. 

Sir Arthur Piggottf and Mr. Leach^ for the Bankrupt : Mr. Rich- 
ardij for the Assignees. 

* This is an attempt to interfere with a personal right of [* 339] 
the bankrupt ; of which he cannot be deprived by the 
assignees, or any other person : a right, which not being forfeited 
by the bankruptcy, could not be disposed of ; and cannot be affect- 
ed by any fraudulent or improper conduct of the assignees ; which 
might release the party, with whom they contracted ; and to whom 
they are responsible. The advertisement is expressed in the usual 
terms upon the sale of any premises, where a particular business 
was carried on ; and has nothing peculiar. This jurisdiction, deal- 
ing with the contracts of the assignees according to their expression, 
or their necessary implication, touches no personal right of the bank- 
rupt ; who was no party to the contract. The proposition is, that 
the assignees of a bankrupt have the power by their contract to limit 
his future means of exigence ; to regulate his future life ; and to 

(1) AnUy vol. viiL 215. 
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determine, that he shall not in any subsequent period establish the 
same trade in the same place ; in effect establishing against him a 
monopoly of this carrying trade from Bath to London ; preventing 
him from ever setting up the same trade between the same limits. 
In support of that proposition the term " good-will " is misinterpret- 
ed. The person, succeeding to the possession of particular prem- 
ses, formi% the site of a particular trade, attracted by habit and 
local circumstances, succeeds to a considerable advantage, derived 
from the habits of those, who deal there ; and who upon the same 
ground of local convenience are likely to continue. Good-will 
therefore in that sense may be described as the advantage, belong- 
ing to a house, long accustomed to carry on a particular trade. In 
the common case of a lease, assigned without covenants against 
carrying on the trade, and to recommend the customers, &c. there 
\s nothing to prevent the assignor commencing that trade in the im- 
mediate neighborhood the next day ; but the vendor may 
[* 340] engage to give as against him a monopoly * to the vendee, 
by a covenant not to carry on the. same trade within a 
limited distance ; and farther to recommend the customers ; and 
that contract would bind the individual contractors. In the instance 
of trustees for the benefit of creditors, or assignees under a Com- 
mission of bankruptcy, the question is the same : the effect depend- 
ing upon the extent of their authority ; whether restrained to a mere 
assignment of the property ; or extending to a personal contract for 
farther advantages. Can a power, thus deeply affecting the rights 
and interests of the bankrupt, depend upon the accidental length of 
the term ; which is in this instance twenty years ; in another may 
be only a few days : or nothing ; the bankruptcy perhaps determin- 
ing the lease ? The conclusion from all this is, that the subject of 
sale under this description of good-will is merely the advantage, at- 
tached to the premises, as having been long the site of a particular 
trade ; and fdlowing that trade into whosesoever hands it may come. 
Then, with reference to the special circumstances of this case, the 
assignees have not affected to sell more by the terms of this particu- 
lar ; which gives a plain description, corresponding with the ordina- 
ry power of assignees to sell. They could not bind the bankrupt to 
serve the purchaser in this trade for a t^rm of years upon the princi- 
ple, that it would be beneficial to his estate. These are two dis- 
tinct trades ; and, though the representation in the particular for 
sale is, that Lye had been engaged in the ancient concern from 
Bath direct to London, when he speaks of being reinstated in the 
carrying business, he must be understood as alluding to the War- 
minster concern alone ; which was the subject of the purchase in 
Lot 2. 

The case of Keene v. Harris was clear : first, supposing the De- 
fendant to have been a mere stranger, holding out his pa- 
[* 341] per to the public as the ancient paper, it was * in the na- 
ture of a piracy : Secondly, as he was affected by the 
breach of trust, committed by the widow ; who, being a trustee for 
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her cbildren, was carrying on a rival trade to their prejudice. In 
Chandler v. Gardiner there was no doubt, that the compensation 
followed the property under an assignment by operation of law ; as 
it would under an assignment by deed without a particular reserva- 
tion. In either case the assignees, representing the property, were 
entitled to that compensation, attached to it. 

The Lord Chincellok [Eldon]. — ^This motion is ilt>yel In its 
circum9tances, if not in principle ; and is of very great importance. 
I therefore did not grant the Injunction immediately ; but desired 
to hear it discussed at the Bar ; as on the one hand, if this Court 
does not interpose, the Plaintiff cannot possibly have what he really 
intended to purchase : on the other, if the Defendant has a right to 
carry on this trade, I should by interfering destroy that right to an 
extent, which I could never renoiedy. It struck me, that the Plain- 
tiff's right must be founded either in the covenant (1) of the bank- 
rupt ; or in considerations, arising out of his conduct ; or in the 
fact, that he is not carrying on that trade, which he purchased, or 
which, independent of purchase, he has a right to carry on ; but un- 
der that color is carrying on the trade purchased by the Plain tiff (2). 
I do not enter into the question as to the effect of a covenant by a 
bankrupt, whose property has been sold by his assignees with the 
good-will, never to engage again in such a trade. The circumstan- 
ces do not lead to that ; as here is no such covenant. With regard 
to conduct a man might stand by ; and give encouragement, gen- 
erating a confidence that he would not engage in such a trade ; 
inducing other persons to involve themselves ; on the 
* ground of which conduct this Court might interpose : [* 342] 
but it does not appear to me, that either by the effect of • 
the contract, attending to the description of the subject, comprised 
in Lot 2, or by any circumstances connected with it, the purchaser 
would have been, or the bankrupt now is, precluded from carrying 
on the trade he is now engaged in. I lay entirely out of the case the 
fact, that, while the bankrupts were carrying on both the original 
Warminster concern and Wiltshire's, they started a wagon from 
Salisbury to London ; the description of Lot 2, representing it as a 
concern from Bristol to Warminster and Salisbury : as distinct there- 
fore from the other concern as before the purchase by Lye. 

The question then is, whether upon a fair understanding, or rep- 
resentation, agreeable to the fact, this person is carrying on the 
PlaintifTs trade ; and in this view of the case I refer to Hogg v. 
Kirby (8) ; where the Defendant had a clear right to publish a simi- 
lar work, under the same title as the Plaintiff's, represented as dis- 
tinct and origi|ial : but was prevented from publishing his book as 
the work of the Plaintiff ; which had been partly published : the 
Injunction not going farther than to restrain the publication as the 

(1) .^nte, Barret v. Blagrave, vol. v. 555 ; vi. 104 ; Bozon v. FaHow, 1 Men 459. 

(2) JhUe, Shaddt v. Baker, vol. xiv. 468 ; Harrison v. Gardner, 2 Madd. 198 ; 
William v. WiUiama, 2 Swanst 253 ; Br^fton v. ffMtehead, 1 Sim. & Bta. 74. 

(3) w^nfe, vol. viii. 215. See the note, v. 2& 
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same with, or a continuation of, the Plaintifrs work. So there can 
be no doubt, that this Court would interpoee against that sort of 
fraud, which has been attempted by setting up the same trade, in 
the same place^ under the same sign, or name ; the party giving 
himself out as the^ same person. 

The case of Keene v. Harris has not much relation to this subject. 

The Defendant, engaged as foreman by the widow, who 
[♦ 343] had conceived an attachment to him, ♦ partly in the very 

house, and with the types, of the old concern, published a 
paper of the same name as that, which she had been in the habit of 
publishing, as trustee ; the Bath Chronicle. That was a gross breach 
of trust ; of which the Defendant could not take the benefit. 

Another case, to which this is compared. Chandler v. Gardiner, 
bears little upon it. The Legislature destroyed beneficial interests, 
which individuals had in the concerns and habits of their lives ; giv- 
ing them a compensation for interests of that substantial; though 
not very tangible, nature ; something like good will. I conceived, 
that the question was only, whether that was an interest, capable 
of disposition ; and decided, with great reluctance, that, as it was 
an interest in the bankrupt, comprehended in the terms of the 
Bankrupt Acts, it was capable of being disposed of; and belonged 
to his assignees. 

This Defendant cannot carry on the trade from Bristol to Lon- 
don, holding himself out as carrying on the trade, which the pur- 
chaser of Lot 1 bought ; and there is no doubt, that he gave a very 
considerable part of his purchase-money for the good will. This 
leads to a consideration of the facts, under which this Injunction is 
sought. The advertisement, published by the bankrupt, having ob^ 
tained his certificate, has very incautious expressions ; if he meant 
to hold out merely, that he was about to set up again in business ; 
as there is no doubt he was entitled to do ; and to give the public 
that general information : whatever nmy be said of particular appli- 
cations to customers. The expression, << being reinstated by his 
friends in the carrying business " will bear either sense : the old, or 
the new, trade : but the information, to the public, that his wagons 
set out at the usual hours, not being more clearly pointed to the 
Warminster trade, must be referred to the old concern. I do not 

understand,, as it has been argued, that, having relation to 
[*344] *some trade between Bristol and London, it mean& the 

direct trade to London : but, if required, I will put him 
to explain that upon his oath. The description of his course ap- 
pears to me in some degree connected with the intention of taking 
in goods from Portsmouth, the Isle of Wight, Southanripton, &c. ; 
and, if that was the object, this contract of sale raises no ground 
against his carrying it on. The utmost extent would be, that he 
should not travel the road from Bristol to London, which the old 
concern used ; and whether that could be maintained is a more 
difficult question. By travelling only a part of the way between 
Bristol and London he does some injury to the old concern ; and 

VOL. XVII. 15* 
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compIetiBg the course is only prejudicial in a greater degree. If he 
is really carrying on his own trade^ and not the Plaintiff's, through 
this course, it would be too much to put an end to it : but, if under 
the color of chalking out a different course of trading he is really 
carrying on for his own benefit the trade of others, that will give a 
ground for Injunction ; and unless the affidavits can displace the 
Defendant's representation, I cannot think there is a ground. 

1810, Nov. 2Ut. The Lord Chancellor [Eldon]. — ^I take this 
to be the short result of the facts of this case. Excluding what 
passed between the year 1804 and the sale, the Warminster con- 
cern was originally distinct : and the representation as to Lot 2 
gives no notice, that the purchaser of that lot would have any con- 
cern with any wagon transactions, connected with London. I take 
it also to be clear, that Lye, one of the bankrupts, having purchased 
XiOt 2, did set up the wagon trade from Bristol through Bath, and 
by a different line of road to London : in a sense the same trade as 
that wagon trade, purchased by the Plaintiff: that direct 
* solicitation was addressed by Lye to the public ; inviting [* 345] 
their custom in the trade between Bristol, Bath, and Lon- 
don ; according to the true interpretation, by a different line of road ; 
and that solicitation was made, not merely by advertisement, but by 
cards handed about. There is &rther upon the affidavits so much 
probability of direct solicitation to the customers of the old concern 
in some few instances, that the fact may be fairly assumed ; and 
under these circumstances the question is, whether the injunction 
can be maintained against the bankrupt, carrying on this trade be- 
tween 'Bristol, Bath, and London ; as he does carry it on : or more 
broadly, whether, if he carried it on in a more direct course than 
appears upon these affidavits, the Injunction would be justified. 

Attending to the fact, that carrying on the trade from Bristol to 
London, though by a different course, the bankrupt must convey 
goods, which, if he was not engaged in that trade, would be convey- 
ed by the Plaintiff, it is also extremely clear, that there may be a 
great proportion of business between those Termmt, in which the 
Plaintiff really would have no concern ; and one of the difficulties, 
that have pressed me throughout this case, is, to what extent upon 
the principle this Injunction is to go ; as there is no doubt, that the 
Defendant, by taking goods from Bristol to Hounslow, where the 
roads meet, would to a certain extent prejudice the Plaintiff; and so 
every removal from Bristol towards London would be an injury to 
him in a greater, or less, degree. 

It is necessary first to consider, whether the sale under the bank- 
ruptcy of Lot 1, and the good-will, belonging to .those premises, or 
the trade established upon them, would, if there was nothing more, 
upon any principle prevent the bankrupt's immediately, by 
the assistance of * his friends, again setting up the trade [* 346] 
from Bristol to London by the very same road : and I can- 
not say, that any of those interests, which a bankrupt is supposed to 
have by the effect of (he certificate, or in the surplus of his estate, 
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after payment of his debts, form a principle, upon which he should 
not be permitted to engage again in the like trade ; which in this'sort 
of case is materially distinguished from the same trade. In Hogg v. 
Kirby (1) the Defendant's magazine, being published as a continua* 
tion of the PlaintifTs, was the same. Supposing the bankrupt there- 
fore not to have had^any other interest, there is no principle, upon 
which this Court could hold, that he should not engage in the direct 
trade by the same road. 

The bankrupt however happens to become the purchaser at the 
same sale of the Warminster interest ; and the farther question is, 
whether that iieict affords a principle, not arising out of any engage- 
ment, expressed as between the vendor and vendee of Lot 1, or any 
description of Lot 2, of which the bankrupt was the purchaser, upon 
whibh it cannot be maintained, that, being at liberty to use the War- 
minster trade, he shall not be at liberty to become a trader in the 
like trade from Bath to London ; and the converse must hold ; that 
the Plaintiff also by a similar equity cannot convey any thing from 
Bristol through Bath and Warminster to Salisbury. That is a grant 
deal too much to be inferred from any thing, that has passed. The 
good-will, which has been the subject of sale, is nothing more than 
the probability, that the old customers will resort to the old place. 
Fraud would form a different consideration : but, if that effect is pre- 
vented by no other means than those, which belong to the 
[*347] fair course of improving a trade, in which it was * lawful 
to engage, I should by interposing carry the effect of In- 
junction to a much greater length than any decision has authorised, 
or imagination ever suggested. 

What farther was done ? The bankrupt advertises that he is re^ 
instated in the carrying business ; and, though that expresion may 
have a tendency to misconception, yet he is in a fair sense reinstated, 
if, being at liberty, he has availed himself of that situation to set up 
again that carrying business. It amounts to no more than that he 
asserts a right to set up this trade ; and has set it up, as the like, but 
not the same, trade with that sold ; taking only those means, which 
he has a right to take, to improve it ; and there is no fact, amounting 
to fraud upon the contract, made with the Plaintiff. The question, 
whether under the circumstances the Plaintiff is to carry the agree- 
ment into execution, if the assignees have taken from him actively 
the benefit of that contract, is very different ; but, whatever opinion 
may be held upon this transaction in that view of it, I do not see 
the fraud, upon which, as a Judgerin Equity, I can lay my hand ; 
and I dare not from this place so deal with it. 

The Injunction was accordingly refused. 

1. This case is also reported in 1 Rose, 123. 

2. As to the general principles, established by adjudged cases, with respect to 
the sale of the good-will of a business ; and under what circumstances a court of 
equity will interfere to prevent infringements of such a contract: see, anie^ the 
note to ShaekU v. Bafer, 14 V. 466. 

(1) ^ffOe, vol. viii. 315. 
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ROSE V. ROSE. 
[BotLs.— 1810, Nov. 22.] 

CovsTKucTioir of a Will ; ffiving to the testator's daughter, by the description of 
heir under his Will, the legacy of a legatee, who died during the testator's 
life, hj way of special substitution ; not merely by lapse to her, as the residu- 
ary legatee. 

By the Law of Scotiand, as well as of Enghiad, a legacy .lapses by the death of 
the legatee in the testatorfs Ufe, [p. 351.] 

FoBBcsTCR Rose, being domiciled in Scotland, by his Will, dat- 
ed the nth of AprU, 1799, declared, that he had resolved 
to dispone his whole estate, real and * personal, to his only [* 348] 
lawful daughter, subject to his debts and deeds and to the 
legacies, after mentioned, as welt as to any others he may hereafter 
legate ; and that he thereby alienated and disponed, assigned, con- 
veyed and made over, to and in favor of the said Mary Rose, his 
only child, and the heirs of her body, whom failing, to James Rose 
his brother-german, and to the children of the said James Rose 
procreated and to be procreated, existing at the time of the suc- 
cession opening, and to Captain Bernard Rose, his natural son, all 
equally among them, share and share alike, the father only succeed- 
ing as a single individual equally and share and share alike with his 
own children and with the said Bernard Rose, all lands, heritages, 
&c. and in like manner all bonds, bills and . documents of debt, 
stock in the government funds, household furniture, &c. and in 
general all and every sum and subject, of whatever nature, kind, or 
denomination, whether heritable or movable, and wherever situated, 
belonging to him at the time of his death ; with and under the bur- 
den always of his debts, &c. and of the payment of 2000/. sterling to 
James Rose, in trust, for the use of his children : and declaring, 
that the sum of 2000/., due to him by the said James Rose, shall 
both principal and interest be held to be discharged ; and the prin- 
cipal thereof to remain with him in trust for the use of his said 
children : both - those sums, making together 4000/., to be equally 
divided among the said children : '^ the share of the deceaser to fall' 
and belong to my heir under this Will ; " and with and under the bur- 
den of 2000/. to James Rose, 100/. to him in trust for his wife's 
use ; and 1000/. to be paid to Bernard Rose, " whom failing, to revert 
and return to my heir under this Will." 

The testator then gave several legacies and annuities; and re- 
citing, that he had by his contract of marriage assigned to 
trustees, as security for part of the * jointure, 11,000/. [* 349] 
3 per cent, stock, he desired, that in the event of his wife's 
surviving him without issue by their marriage at her decease the said 
11,000/. 3 per cent stock " shall revert and return to my heir under 
this Will : " directing the whole aforesaid legacies to be payable at 
the first term of Whitsuntide or Martinmas after his decease; with 
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a penalty in case of failure ; and declaring his intention, that his 
said daughter should have the full sum of 10,000/. sterling free of 
every deduction or abatement whatever ; including the value of such 
heritages as shall belong to him at his death, estimated according to 
a Schedule. The Will then proceeded thus : 

<< The sum of 10,000/. I desire my daughter may have over and 
above and e^^clusive of her eventual chance of inheriting hereafter 
the before mentioned sum of 11,000/. 3 per cent, stock ; and there- 
fore, that if my fortune shall fall short of a sum equal to the 
said sum of 10,000/. sterling over and above the before mentioned 
sum of 11,000/. 3 per cent, stock, and besides all the afore- 
said legacies, that then and in that c^e, the aforesaid l^^acies 
shall suffer and sustain a proportional abatement and diminu- 
tion ; so as never to affect or reduce the fortune of my said 
daughter below 10,000/. sterling; but in case of the death, of my 
said daughter without heirs of her own body, then any short-coming 
of my said fortune and estate shall not affect the foresaid legacies in 
any manner or way : but also declaring, that in case of any of the 
legatees predeceasing me, that his or her legacy shall fall, accrue and 
belong, to my heir before mentioned." 

The testator afterwards declared, that in order to render this deed 
the more complete as to movables, he thereby appointed 
[* 350] his said daughter and the other * heirs in their order his 
sole and only executor and executors and universal lega- 
tor or legators ; and he appointed the Defendants, and the survivor, 
to be tutors and curatory to his daughter. 

By a codicil, dated the 17th of April, 1799, reciting the assign- 
ment of the 11,000/. stock by his marriage contract, as security for 
a jointure, and also an assignment by his wife's father of 2333/. 6s. 
8d. 3 per cent, stock to the same trustees, as her portion, which lat- 
ter sum was by the contract in the event of her surviving without 
issue to be considered as her sole property, and at her own disposal, 
and, should there be ilssue, both said sums at hers death to de- 
volve to, and be considered as the fortune of, such child or children, 
the testator directed in the event of his wife's surviving him with 
issue, and as a farther provision for them, that his heirs under the 
foregoing settlement upon the first term of Whitsuntide and Martin- 
mas after his decease do make payment of 2000/. sterhng to Mrs. 
Rose in trust for the use and benefit of such child or children ; and 
desired in this case, that the legacies in the foregoing settlement 
shall suffer and sustain a proportional abatement and diminution 
equal to the sum of 2000/. sterling ; but that the payment of this 
sum shall not effect or reduce the provision to his said daughter be- 
low the sum of 10,000/. sterling, as before mentioned. 

The testator after making this Will and Codicil came to reside in 
England ; where he continued until his death, on the 20th of March, 
1804 ; leaving k considerable personal estate in England and Scot- 
land. 

The Bill was filed by his infant daughter Mary Rose, by her ne)ct 
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friend, against the administrators with the Will annexed ; praying an 

account of the real and personal estates ; and the question 

arose upon the * Plaintiff's claim to the legacy of 1000/. [* 351] 

bequeathed to Bernard Rose ; who died in the testator's 

life ; as being in that event given by way of substitution to the 

Plaintiff by the description of '' heir." 

Sir Arthut Piggott and Mr. Wetherettf for the Defendants, con- 
tended, that, admitting the Plaintiff to be the person, mtended by the 
description of '< heir," this was no substitution of her in the place of 
the deceased legatee, but the common case of a lapsed legacy ; upon 
which presumption the Defendants had paid the other legatees 60/. 
per cent, on their respective legacies ; and that a sum should be set 
apart to answer the remainder of them in the event of the Plaintiff's 
death, virithout heirs of her own body. 

1810, Nov. 22d. The Master of the Rolls [Sir William 
Graitt]. — It is agreed on both aides, and there is no doubt, that the 
testators daughter is the person, who answers the description of 
^* heir under this Will." The question is, whether the lapsed legacies 
go to her, as substituted in the place of the particular legatees ; or 
merely fall into the mass of that estate^ of which she is the general 
or residuary legatee. In the latter case she will have no benefit but 
in the event of a surplus after satisfaction of the other legacies : in 
the other she wiU be upon the same footing as the other legatees : 
and entitled to such proportionable dividend, as the estate may affcM'd 
after the preferable charges. 

By the kw of Scotland, as well as the law of England, a legacy 
lapses by the death of the legatee in the life of the testa- 
tor. * No special provision is necessary to give the heir [* 352] 
under the Will, in other words the testator's daughter, 
whatever advantage may arise from the extinction of any demand 
upon the estate. The whole property is given to her, subject to the 
burthen of the particular legacies. A lapsed legacy ceases )o be a 
burthen upon the property ; and it is unnecessary to declare, that the 
estate shall have the benefit of it. It is therefore argued, that the 
testator, directing the lapsed legacies to go to his daughter, must have 
intended something more than merely that they should fal} into the 
mass of the personal estate ; and certainly there is no absolute repug- 
nancy in giving a particular legacy to a residuary legatee. It is 
merely a question of intention. The words << revert and return " as 
to Bernard Rose's legacy at first sight do not convey the notion of a 
distinct and specific gift of the particular legacy ; but seem rather to 
refer to the general antecedent title, under which she would take 
every thing, not effectually disposed of: but no great stress can be 
laid on the form of the words ; when we observe, how he has ex- 
pressed what is evidently the same meaning in other parts of the 
Will. Speaking of the sum' of 4000/. to be equally divided among 
the said children, his expression is, '' the share of the deceaser to fall 
and belong to my heir under this Will ; " not there using the words 
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<' revert and return." So in the general provision as to the wh6le of 
his legacies, he says, << in case of any of the legatees predeceasing me 
that his or her legacy shall fall, accrue, and belong to, my heir before 
mentioned." 

These words seem to import a substantive gift to the daughter, in 
substitution for the other legatees, rather than a mere relief from the, 
obligation to pay those ' legacies ; and it is very difficult to satisfy 

these words by sueh a disposition as that the daught^' 
[* 353] should not take * any part of them ; that none of them 

should " fall, accrue, or . belong, to " her ; *but that oth^r 
persons should have the entire benefit of them. That construction 
seems adverse to the general intention. The testator no where pro- 
vides, that any one legatee shall derive a benefit from the death of 
any other. Even in the case of his brother's children there is no 
survivorship ; but the share of the <* the deceaser," which must mean 
any dying in his life, was to fall and belong to his heir under the 
Will. His daughter seems to be thus preferred even to the surviv- 
ing children of his brother. It is difficult therefore to believe, that 
his intention could be to prefer to her all the legatees : yet that is the 
Defendant's construction ; as the consequence of declaring, that the 
lapsed legacies shall merely fall into the bulk of the estate, would 
be, that the fund for the other legacies would be increased ; and the 
sum they would have to contribute to the 10,000/., would be dimin* 
ished : the lapse therefore would be for the benefit of the other lega- 
tees, not of the daughter. She appears to me to be specially sub- 
stituted for such of the other legatees as might die in his life. 

Therefore the legacy to Bernard Rose is to be considered as sub- 
sisting for the benefit of the daughter : apd must be so considered in 
the accounts, to be taken under the Decree. 

• 1. Where a testator^ assets are not ample, it must be obvious bow impoitanla 
difference it may make, whether a person can claim a lapsed le^cy by substito- 
tion, or only as residuary legatee ; for, in the former case, he will be on the same 
footing with other legatees, and, at worst, only have to abate proportionably with 
them ; but, in the latter case, he can take nothing until the other legacies are fully 
satisfied : Fonna-eau v. Pojyniz, 1 Brown, 477 ; Humphrtif% v. Humphnofs^ 2 Cox, 
186. ' 

2. It is very oM and very plain doctrine, that, when either a specific, a genefml, 
or a residudry legatee dies before his testator, the legacy given to the party so de- 
ceased lapses, and, quaUnug the subject of such bequest, there is no will ; unless 
(as in the principal case) some other person has been directed to takp by substitu- 
tion : SUmyweWs case, T. Raym. 334. 

3. Though there is no absolute repugpancy in giving a particular legacy to a 
residuary legatee ; even when such residuary legatee is also (as in the principal 
case) the testatoi^s executor; yet, under ordinary circumstances, the gift of a 
particular legacy to an executor raises ^ prima facie presumption, that he was in- 
tended to take the residue in trust only : Langham v. Sanford, 2 Meriv. 12, 17. 
But this presumption is capable of being rebutted, and, m the principal case, 
would have been quite untenable. 
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MURRAY V. SHADWELL. 

[1810, Nov. 2a] 

RxFEREircE, whether two salts are for the same matter, is obtained by Plea, in 
Chancery, as in the Ezcheqner ; not by Motion (a). 

Mr. Leach, for the Defendant, had moved for a reference to 
the Master to inquire, whether two suits were for the 
sanle matter ; * upon the authority of the Anonymous case [* 354] 
in Mosely (1) ; where it is stated, that though in the 
Court of Exchequer that objection must be taken by plea, in the 
Court of Chancery it may be by Motion. 

The Lord Chancellor [Elpon] said, he could find nothing in 
support of the Motion except that case in Mosely ; and upon look- 
ing into notes of his own he found nothing- confirming it ; nor in tlie 
books of practice (2) ; according to which the regular way of ob- 
taining this reference is by plea. 

The motion was accordingly refused ; but without costs, on ac- 
count of that authority. 

Iif the case of Gage ▼. Lord Stafford^ 1 Ves. Sen. 544, «S. C, Ambl. 103, a mo- 
tion that it might be referred to the Master to see whether two bilhi were for the 
same matter, and, if so,- that one should be stopped, was refused : not, however, on 
the ground that the proper mode of obtaining the reference would have been by 
plea, but because tne two bills were filed by different parties ; and Lord Hard- 
wicke was clearly satisfied, that although the foundation of the demand brought 
forward by each bill was the same, they proceeded upon different equities. And, 
it seems settled, that, where two suits are filed in the name of an infant, it is a 
motion of course to obtain a reference to Ihe Master upon the allegation of coun- 
sel, that both suits are for the same purpose: without being pot to the expense of 
a petition : Sullivan v. Sullivan^ 2 Meriv. 43. But this inaulgence to an infant 
plaintiff is certainly no reason why an adult defendant should obtain, by motion, 
what he ought to havd asked by plea. 

(a) 1 Smith, Ch. Pr. 223. 

(l)Mos.268. 

(2) Mitf. 197 ; Prac. Rejr. edition by Mr. Wyatt, 329 ; Danid v. AEtdidly anUy 
vol. 1. 484 ; Bea. El. PI. £q. 134 ; Orders in Chancery, edition by Mr. Beames, 
176, 7. 
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TURNER t;. BURLEIGH. 

[1810, Not. 24.] 

Cross-Examination as to the execution of Deeds. 

Order in ^e alternative ; either that the Examiner, with whom they were, ahoold 

cross examine ; or that they should be delivered to the Examiner for the other 

party for that purpose (a). 
Power of the Court of Chancery to examine otba voce (&). 

Sir Samuel Romillt, for the Defendant, moved that publijcation 
may be enlarged ; and that deeds may be delivered over from the 
examiner for the Plaintiff to the examiner for the Defendant, for the 
purpose of cross-examination ; suggesting, that the latter part of the 
motion was necessary, by the effect of the Act of ParUa- 
[*355] ment of * tl^e, last Session (1) ; preventing an examina- 
tion for both parties by the same examiner. 

Mr. Heald opposed the Motion ; insisting, that it was contrary to 
the practice, that the deeds should be handed from one examiner to 
the other ; contending also, that there can be no cross-examination 
as to the fact of execution ; as upon the proof of a deed, as an ex- 
hibit, at the hearing. 

Sir Samuel RomiUyy in reply, said, that certainly there might be 
a cross-examination ; if any ground was laid for it ; upon the sanity 
of the grantor, for instance, or any other circumstance, attending the 
execution. 

The Lord Chancellor [Eldon]. — Certainly there may be a 
cross-examination ; and in the case of an exhibit, proved at the hear- 
ing, the Court would examine vivd voce at the hearing upon the sug- 

ia) 1 Smith, Ch. Pr. 359. 

(6) An examination viva voce at the hearing is admitted where written docu- 
ments, essential to the justice of the cause, have heen neglected to he proved pre- 
viously; or where the complainant, finding sufficient matter confessed in the 
defendant's answer to grouna a decree upon, proceeds to a hearing of the cause 
upon bill and answer only. 1 Barbour, Ch. Pr. b. 1, ch. 10, § 3, p. 306 ; Hinde, 
Pr. 369 ; 2 John. Ch. 482 ; Mills v. PUtman, 1 Paige, 490. 

It is said that, with the exception of documents coming out of the hands of a 
a public officer having the care of such documents, (which are proved by the mere 
examination of the officer to that fact) no exhibit can be proved, viva voce, at the 
hearing, that requires more than the proof of the execution or of hand-writing, to 
substantiate it Lake v. Sdnner^ 1 Jac. & Walk. 9, 15. If it be any thing that 
admits of cross examination, or that requires any evidence besides that of nand- 
writing, it cannot be received. Emerson v. BerkU^y 4 Hen. & M. 441 ; Ellis v. 
Deane, 3 Moll. 63. 

Witnesses are usually examined before Masters viva voce. 1 Barbour, Ch. Pr. 
b. 2, ch. 3, § 3, p. 502; 2 Smith, Ch. Pr. 138; Trotter v. Trotter, 5 Sun. 383. 

(1) Stat 50 Geo. III. giving power to the Lord ChanceUor, &c. and the Master 
of the Rolls, if the increase of the business should render it necessary, to appoint 
two additional Examiners, and to settle the duties of the Sxaminer, and the distri- 
bution of the business of the office ; directing also, that the business shall be 
equally divided, as neari^ as may be, between and among the Examiners ; and 
that the witnesses on different sides of the same cause shall (if the same be prac- 
ticable) be examined by different Examinen. 
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gestion of any question. In AyUifs Cast (1), upon an Indictment 
for perjury, the question was made, whether this Court had the right 
of examining viva voce ; and it was settled, that the examination may 
be in either way. The Court must take care, that the ex- 
amination, in whatever * way it takes place, shall be effec- [* 356] 
tual ; giving credit to the officer, that he will effectually 
examine ; ancl, if the examination is improperly taken, both the inter- 
rogatory and the depositions must be suppressed. 

The Motion stood over ; in order to giv^ an opportunity of seeing 
the Act of Parliament ; which was not then published ; and after- 
wards upon its production Sir Samuel RomiUy observed, that it con- 
tained, though not a positive declaration, a strong intimation of the 
opinion of the Legislature against an examination by the same ex- 
aminer for both parties ; but, each examiner being equally the officer 
of the Court, it was immaterial, by whom the cross-examination was 
taken. 

The Lord Chancellor made the Order in the alternative ; that 
either the examiner, in whose hands these deeds were, should cross- 
examine ; or that they should be delivered over to the other exam- 
iner for that purpose. 

In Lake v. Sdnnar, 1 Jac. & Walk. 15, it was judicially stated to be a rule per- 
fectly establishecl, and strictly to be adhered to, that, where an instrument, which 
prima fadt appears to be an exhibit, requires farther proof than that of the mere 
hand-writing, and the evidence admits of cross-examination, the instrument can- 
not be received as an- exhibit, or be admitted to be proved viva voce. So, in Blax- 
ton V. Drtmt, Prec. in Cha. 64, the plaintiff had obtained an order to prove a deed 
viva voce ; but, at the hearing, it appeared that al] the witnesses to the deed were 
dead, aqd the plaintiff was not allowed to prove, in this way, their hand-writing; 
but the cause was put oS, with liberty for iiim to examine his witnesses formally, 
in the proper office, to prove the deed, notwithstanding publication in the cause 
had been passed. It seems, however, to have been Lord Hardwicke's opinion that 
the hand-writing of a witness to an instrument, offered as an exhibit, may, in cer- 
tain cases, at any rate, be proved viva voce ; thougb his lordship was most distinct 
in his declaration, that no examination whatever, which will admit 6f cross-exam- 
ination, can be taken viva voce : Lord Pomfret v. Ijord Windsor^ 2 Ves. Sen. 479. 
Perhaps the distinction may be, that, where proof of the mere hand- writing is 
alone in question, tliat proof may be allowed to be given viva voce ; but, where 
circumstances, throwing a light upon the transaction, may probably be elicited by 
a cross-examination, there the proof of the hand-writing must be more formally 
taken. For there are other cases, besides that last cited, in which the hand- 
writing, even of a living witness to an instrument, has been allowed to be proved 
viva voce : Bank v. Fca-guee, Ambl. 145, S, C, 1 Dick. 167. But the utmost lat- 
itude the court has taken in this matter is, to allow the proving of mere exhibits 
viva voce at the hearing ; not to let in other examinations, or to exclude cross-ex- 
aminations : Graves v. BudgeU^ 1 Atk. 445. 

(1) See Gascoign^s Cowe, anie^ vol. xiv. 182. 
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PRICE V. DYER. 
[Rolls.— 1810, Nov. 29 ; Dec. 3.] 

Though a parol waiver of a written contract, amounting to a complete abandon- 
' ment, and clearly proved, would bar a specific performance, or even parol vari- 
ations, so acted upon, that the original agreement could no longer be enforced 
without injury to one party (a); variations, verbally agreed upon, are not suffi- 
cient to prevent the execution of a written agreement ; the situation of the par- 
ties in all other respects remaining the same (6). 

In this case the variations were all for the advantage of the Defendant by gratu- 
itous covenants of the Plaintiff (c). 

An agreement for a lease for seven, fourteen, or twenty-one, years, gives the op- 
tion to the lessee alone (cf)* [P* ^^] 

The Bill prayed a specific performance of an agreement for a lease 
by Dyer. The agreement was in the following words :^^ 
[* 357] * " Memorandum of agreement between John Dyer of 
East Ham in the Ck>unty of Essex and Daniel Price of 
Cornhill London wherein I do agree to let unto th^ said Daniel Price 
the house stabling gardens and field at the net rent of sixty guineas 
per annum on lease of seven fourteen or twenty-one years Daniel 
Price paying all taxes — to commence at Lady-Day next and Daniel 
Price does agree to take the fixtures as stated on the other side at a 
fair valuation. John Dyer, East Ham> 8th March, 1809." 

About ten days after that agreement the Defendant by parol agreed 
to demise to the Plaintiff an additional piece of land ; and the rent 

(a) The ground of this doctrine is, that Courts of Equity ought not to be active 
in enforcing claims, which are not, under the actual circumstances, just, as be- 
tween the parties. 2 Stoij, Eq. Jur. § 770 ; 1 Sugden, Vendors, f 10th Lond. ed.) 
ch. 3, § 8, n. 18 to 28, p.. 224 to 2-31. Sir Edward Sugden states, Uiat, whether an 
absolute parol discharge, not followed by any other amement, upon which the 
parties have acted, can be set up, even as a defence in £quity, is questionable. 

(b) In the case of a plaintiff seeking the specific performance of a contract, if it 
is reduced to writing. Courts of Equity will not ordinarily entertain a bill, to de- 
cree a specific performance thereof with variations or additions, or new terms, to 
be made and introduced into it by parol evidence ; for in such a case, the attempt 
is, to enforce a contract parti v in writing, and partly by parol, and Equity deems 
the writing to be higher proof of the real intentions of the parties, than any parol 
proof can generally be, independently of the objection which arises in many cases, 
under the Statute of Frauds. 2 Story, Eq. Jur. § 770a : see also, anie^ note (a) 
Totonshend v. Stangrootti, 6 V. 328 : note (a) Brodie v. St. Paul, 1 V. 326 ; note (o) 
Han V. Shtarwood, 1 V. 241. 

(c) Where the defendant sets up in his defence to a bill for the specific perform- 
ance of a written contract, that there has been a parol variation or addition thereto 
bv the parties, if the plaintiff assents thereto, he may award his bill, and, at his 
election, have a specific performance of the written contract, with such variations 
or additions so set up ; for, under such circumstances, there is a written admission 
of each party to the parol variation or addition ; and there can be no danger of in- 
jury to the parties, or evasion of the rules of evidence or of the Statute of Frauds. 
2 Story, Eq. Jur. § 770a; Tht London and Btrmngham Railway Co, v. IFtnier, 1 
Craig & Phillips, 57. 

(d) See aiiU^ Hovenden's note, Dann v. Sp%ariar^ 7 V. 236; Dot v. Dmn, 
^ 9 East, 15. This is upon the principle that every doubtful grant is to be construed 

in favor of the grantee. 
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was to be iDcreaMc) to 651. The PlaiDti^ toc^ po0ie8iiori on the. 35th 
of March, 1809. 

The Defendant set up a pai<^l agreement, on \be 2d of April, ld09i 
made at the office and in the presence of his Solicitor; by which 
the parties mutaally^ abandon^ the tierms of the written agreenient ; 
and agreed, that thi& lease should tiot.be for the term of twenty-one 
yeai9 absolute in air events ; . but should be deteroiinable by Dyer at 
the expiration of seven or fourteen years.; unless the Plainti(F should . 
within the first seven yejBors build twto good rpoms southward of the 
dweiUng-house ^ but, if the Plaintiff did build the said twq rooms 
within that time, theh the lease was. to be absolute for the whole 
term of twenty-one years ;• .but the precipe sum, to be laid out in 
building the said rooms,, was not then finally agreed upon ; and it 
was also at the siinti.e time agreed between the Plaintiff and the De- 
fendant, tteit the annual rent should Jb0 6^/. ; and that the Plaintiff 
should insure the premises against fire ; aiid should not underlet, or 
assign, without a written license from the lessor ; and that the field ' 
should not be broken up or plougt^ed; and that all the 
usual * covenants should be inserted, inc the lease.^ The [* 358] 
Defendant's Solicitor took a note of the new agreement in 
the following words .': — \ 

« Lcfase for seven fourteen aijid twenty*one years in consideration 
ofsMr. Price laying out the sum of £ in building two rooms , 
southward of the dw^Uing^hbuiie witbiD^the-vfirst aeven years then the . 
lease to be absohite for. twepty^ne years rent 65i. per annum^ — Mr. 
Price to insure the premises — not to leit or assign without leave in 
writing of the lessor ; and that the field should not be broken up or 
ploughed.". . . ' . 

The Defendant insisted, that** the possession bad been retained by I 
the Plaintiff, not upon the terms of the original agreements. But upon \ 
the terms and conditions of the last. verbal agreement. . 

(1) Sir Samuel RefHiUyiMf. Sugien, SiifA Mn Garratty for the 
Plaintiff. — ^Under the original agreement t}v9 optiod to determiiie the 
lease was in the Plaintiff only : :Dan^\. Spurrier (2). Doe, on the 
demise of Webb v. Dtctbn (3). The. lease being at rack-i-ent, the 
lessee would not be bound to iiteure ; and the lessor w&s not entitled , 
to a covenant agiiinst assignment without his consent : Verev, Love-- 
d^n, Jones v, Jones ^(4}* It canuoibe contended, that the original > 
written agreement was waived. Lord Hardwicke in Buckhouse v« . 
Croshy (5), though he wquU not say, that a. contract in 
writing would not be waived by parbl, * declared that he [* 359} 
should expect in such case very clear propf ; and observed, 
that the Statute requires^ that all agreements concerning land should 
be in writing ; and an agreement to Waive a contract for purchase is 

— ■' ■ ' — '• : '• — '■ y ' ■• ^ "-' '• — -" ■' ' ■■• ^ 

(1) The argumenU ez retofiane. ' " / 

(2) AnU, VOL viL 1231 ; 3 Bos. d& Pal 339, 443. 

(3) 9 East, 15. 

(4] AnU, vol xii. 179, 186.' Se6 the notd, Chxan^yr. Brown, xy.'QSQ. 
(5) 2 Eq. Ca, Abr. 32, pi. 44. * 
VOL. XVII. 16 
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as much an agreement coircerning lands as the original contract. In 
Bell V. Howard (1) the same Judge said, that ah interest in land 
could not be parted with or waived by naked parol/without writing; 
although it might be used to rebut the equity to have articles speci- 
fically perforDied. There is no decision, though there wre- Dicta, 
that a written agreement can be waived by parol. In Goman v. 
Salisbury (2) that is stated : but the case is not in the Register's 
Book. In Legal v. iUt^fer ^8) the parol agreement was executed: 
the tenant had built under it. So in the Anotiympus case in Yiner (4) 
the tenant had repaired ; and it was considered by the Court as a 
new agreement, in part performed. In this case the evidence can- 
not be used to rebut the PlaintifTs equity. There is no fraud on the 
part of the Plaintiff; who received no x^onsideratioiifor the new 
agreement. The option to determine the lease was in hinri alone 
Under the first agreement. AH the terms of the hew agreement are 
in favor of the lessor^'without any consideration whatever given bj 
him. In The Marquis of Toumshend v. Stangroom (5) the Lord 
Chancellor said, those, producing evidence of mistake or surprise, 
either to rectify an agreement, or calling upon the-Court to refuse a 
specific performance, undertake a Case of great difficulty. WooUam 
V. Heam (6) was a case of fraud. Thi^ is an attempt to impose 

worse terms upon the tenant without' any consideration. 
[* 360] The circumstance, that the * parol agreement was reduced 

into writing by the Solicitor, is not material : Gunter v. 
Ualsey (7). The possession, taken under the written agreement, 
cannot be referred to the subsequent parol agreement: fVillt v. 
Stradling (8) : nor can the Defendant ground any eiquity upon the 
circumstance, that he was not aware of the effect of the written agree- 
ment ; giving the option to the lessee alone : Mildmay v. Hunger- 
ford (9). 

Sit Arthur Piggott and Mr. Home, for the Dfefendant.— Though 
the effect of the agreement certainly is, that the tenant has the op- 
tion, according to Dann y^ Spurrier (10), it may be shown in equity, 
that the mutual intention of both parties was otherwise : neither of 
thfem conceiving the effect of it to be an absolute term of twenty-one 
years. The DetenganC ajmittin g the agreement, may show, that by 
fraud, mistake or surprise,^n€ ftgirefement, as expressed, does not con- 
tain all the terms of' the actual contract. The Plaintiff admits the 
variation. In order to create an absolute term, which neither ^rt y 
thoug ht w as the effect o f the old agreement, it was discharged by 

1)9 Mod. 302. 

2) 1 Vera. 240. 

3) 2 Ves. 299. 
(4) 5 Vin. 522, pi. 38, 
'5) AnU, vol. vi. 328 ; see 339. 

6) Ante, vol. sii. 2U. 
7 AmbL 58a 

(8) Ante, vol. iii. 378, 

(9) 2 Vera. 243. 

(10) AnU, vol. vii, 231 ; 3 Bos. & Pul. 339, 442. 
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their mutual consent ; entering intq the fresh agreement ; which was 
lediiced into writing at the time ; and has therefore all the effect, aqd 
secures the protection, of written testimony. The Defendant's So- 
licitor Jias.been cross-examined. The old agreement being abandon- 
ed, the Plaintiff's equity is gone. The effect of the evidence is, not 
to vary, or deny, the agreement ; but to show, that it was abandon- 
ed ; and that the Plaintiff is not entitled to .the assistance 
of a Court of ^^ Equity. Mr. Sugden, in bis valuable [*361] 
book (1), after having stated all the cases, drUws this in-^ 
ference from them ; ^ . 

1st. Of a fxirol discharge of an agreement in writing the most 
cmequivocal {^roof will be expected : ^ , 

2dly. If proved to the satis&ction of the Court, it can be used 
only as a deftnce fip a bill, demanding a specific performance ; and*, 
is totally inadmissible at Law, or even in Equity, as a ground to 
compel a performance in ^ecie ;, unless, 

3dly. There has been such a part-performanee of the new parol 
agreement. as would enable the Court to grant its aid in the case of 
an original) independent, agreement ; and then in the view of Equity 
it is equivalent to a written agreemeliC. * 

These results are Accurately collected;. and the case of The Mar^ 
qvi$ of Tovmshend v. Stangroam (2) proves the distinction in these 
cases. . ': 

Then, as to the effect of the evidence, no suspicion is cast upon 
it ; and, giving credit to the witness, the conduct of the parties can- 
not be reconciled with the conclusion, that the Plaintiff was to have 
an absolute term of twenty-one years. The part-execution of the 
first agreement cannot prevent its discharge. The agreement origi- 
nally was binding : but ti^e subsequent conduct amounts to a dis- 
charge; and, the. Plaintiff, attempting to violate that,. and set up 
again the original contract, is acting in a Court of Equity against 
conscience^ , - 

^ Under the Statute of Frauds (3) a written surrender was never 
considered essential to an executory agreement ; and that 
Statute has no application to this question ; * whether the [* 362] 
conduct of the parties does not meet their demand of a 
specific 4)erformance. The provisions of the Statute, as to Wills, 
extend to revocation ; but contracts, the Act being confined to their 
creation, may be . rescinded by parol. The doctrine of Gonmn v. 
Salisbury was expressly admitted in L^gal v. Miller. The opinion 
in Bvckhouse v. Crosby was extrajudicial ; and the evidence was 
read ; although; the Court did not think it strong enough to act 
upon. In Coles v. Trecothick (4) the Lord Chancellor lays down as 
a clear proposition, that an agreement in writing may be discharged 
by parol. 

(1) Law of Vundora and Purchasers, 3d edit 113, 14; 5th edit 133. 

(2) Aidt^ vol. vi. 328, and the authorities there cited. 

(3) Stat29Ch. ILc.a 

(4) Jtnit, yoL ix. 234 ; see 2^. 
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*Sir Samuel RamUh/y in reply. — 'The case of Ooman y. Salisbury 
cannot be considered as an authority. Mr. Sujgden (1), states in 
his book, that he could not discover that case in the Register's Book ; 
and Mr. Raithby in the last edition of Vernon does hot refer to it* 
.The agreement gives the purchaser an interest during the term ; 
which is equivalent to a real interest This interest has not been 
waived. The possession was Under the agreement; and, as it was 
continued, cahhot be referred to any new q^reement. The utmost 
amount of this evidence is only a variation of tly terms. To resist 
the execution of an agreement there.must be a case of fraud, mistake, * 
or surprise ; according to The Marquis of Townshend v. Siangroam. 
There was no binding parol agreement: no consideration to the 
lessee for giving up so much : the option being in him alone : no 
fraud, mistake, or surprise ; upon which a specific performance can 
be represented as an injury to the lessor : the only ground, 
[* 363] for admitting * parol evidence. The stipulation for expen- 
diture by the tenant in building is for the benefit of the 
lessor.- , ' 

1810, Dec. 3d. The Master of the Rolls |Sir WrLLiAM 
Grant]. — ^There are two things to be considered in this cause ; First, 
whether the agreement of the Bth of March, 1609, was or^nally 
such as this Court would have carried into execution : if it was, then, 
whether what passed subsequently ought to prevent a specific per- 
formance. The answer does not state any objection to the agree- 
ment, as being unfair or incorrect. It was indeed contended in 
argument, that the parties did not mean jt to be, what it is admitted 
to be in legal operation, an agreement for a lease for seven, fojuirteen, 
t>r twenty-one years, at the option of the lessee ; and that inference 
is drawn from the Plaintiff's willingness to comply with certain ad- 
ditional terms, upon which he was to have a lease for twenty-one 
years absolutely. Upon that it is enough to say, it is by no means 
a necessary inference ; and I do not see, how it is possible to deny 
effect to a written agreement upon the ground, that it does not fairly 
state the meaning of the parties ; where the Defendant does not allege 
(hat to be the case in Tact, or even according to his own conception 
of it. This agreement must therefore be taken (o have been originally 
unexceptionable. ' 

It is then said, that the agreement was waived ; and that a written 
agreement may be so far waived by parol, that the Court will re- 
fuse the interposition of its equitable jurisdiction to enforce it. Not . 
conceiving, that there was in this case any waiver, within the mean- 
ing of the dicta, or decisions, upon this sdbject, it is not necessary 
for me to give a precise opinion upon the point ; but, as at present 
advised, I incline to think, that upon the doctrine of this 
[* 364] * Court such would be the effect of a parbl waiver, clearly 

(1) Law of Vendors and Purchasers, 5th edit 128, &c. : 3d edit 110: 2d edit 
97. 
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and satisfactorily prdved: but' here was no such waiver. The* 
waiver spoken of in the tases, is. an entire abandonment and 
dissolution of the contract^ restoring the parties to their former 
situation; No such thihg was fop a moment in the contemplation of ' 
these parties. From the history of the transaction^ in the answer 
and the evidence of the solicitor, all they at any time meant was to 
add to or .modify the* terms of the original agreement. 

The question then is upon the effect of ih6 variatiooSj said to be 
agreed upon. VariattonSy so acted upon, that the odgiaal agreement 
could no longer be enforced without injury to one party, would be a 
bar to a specific performance of that original agreement. Such was 
the case of Ltgal v. Miller (1). The original agreement was uli- 
ezoeptionable : but the execution of it under the new circumstances 
would have been a fraud upon the landlord ; having rebuilt, instead 
of repairing, the houses; and the tenant having agreed to pay an 
additional rent in consideration of the additional expense. But 
variations, yerballv agreed upon, supposing any to have been so 
agreed upon in this case, are not sufficient to prevent the executipn 
of a written agreement: the situation of the parties in all oth^ 
respects remaining unaltered. The Defendant has expended nothing 
upon the faith of having the added stipulations performed. He has 
sustained no positive loss. He will only be disappointed of that 
advantage, which he expected to derive from the gratuitous covenants 
pf the Plamtiff. Gratuitous they clearly are ; as it cannot be seriously 
represented, that the obligation to build can be considered a privilege 
confpired upon him. 

* I am not therefore warranted upon auth<N'ity orprin- [^ 365] 
ctple to refuse a specific performance of the written agree- 
ment : but under the circumstances of the case I do not think the 
Plaintiff entitled to the costs of the cause. 

fist the notes to Jordan v.^^ouAuu, 1^ V. 403; the notes to The Maapqm» 
Tawnithind v. Stangrwm^ 6 V. 328, with the farther references there giv^n; and 
also note 7 to CoUb v. TreoMuk, 9 V. 234. 

(l)2Ves.999. 
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BULLPIN r. CLARKE. 

{Rolls,— 1810, Dbc. 4.] 

Pecreb for payment of a debt by the promissoiy note of a married woman oat of 
the rents and profits of estates, settled to her separate use for life Xa), 

• 

Bt indentures, dated the 2d and 3d of May, 1806, previous to the 
marriage of the Defendants John and Margaret Clarke, several real 
estates, to which Margaret Clarke was entitled under the Will and 
settlement of her former husband, were conveyed to thie Defendants 
Parnell and Lloyd and their heirs ; to the use, after the marriage, of 
Parnell and Lloyd and their heirs ; upon trust to receive the rents and 
profits; and pay the sam6 to such person or persons, for such uses, 
intents, and purposes, as Margaret Clarke should at any time during 
her life notwithstanding her coverture direct or appoint ; and, in de- 
ficit of such direction or appointment, to pay the same into the 
proper hands of Margaret Clarke for her sole and separate use and 
benefit ; and all the debts, ready money, rings, jeweb, plate, linen, 
pictures, household gOods, furniture, and all other the personal 
estate, of Margaret Clarke were assigned to Parnell and Lloyd, their 
executors, administrators, and assigns,, in trust to or for the sole and 
separate use of Margaret Clarke ; and t9 be applied. and disposed of, 
as she should direct or appoint. 

By other indentures of the same date, estates of John Clarke were 
conveyed to the same trustees ; to the use, after the marriage, of 
Johnt71arke for life, without impeachmetit of waste ; and from and 
after his deceasb to the use of Margaret Clarke and her assigns for 

life ; with remainder over. 
[* 366] * The Bill was filed against Clarke and his wife and 
the trustees ; stating, that ip 1806 Margaret Clarke re- 
quested the PlaintiiTto lend her 250/. ; which she promised should 
be repaid to him with interest out of her separate property ; and the 
Plaintiff, knowing, that she had siich separate property, accordingly 
advanced her that sum for her separate use ; and she gave him her 
promissory note for the sum of 250/. with lawful interest upon de- 
mand, dated the 4th of October, 1806. By a letter, from Mrs. Clarke 
to the Plaintiff, in ans>yer to an application for repa3rment, she ex- 
pressed herself thus : 

<' Having received a letter from Parnell, that you are very anxious 
for your money, which I borrowed some time ago, if you believe me, . 
when I assure you, I am doing all I can to forward it ; and hope to 
accomplish it soon ^ " stating farther, that she had some property of 
one of her tenants ; but could not turn it into cash, until the grain 
was threshed out ; that her husband was going into Gloucestershire, 
where he expects to receive a large sum of hioney : " and will frwn 



(a) See anUj note (a) <^f>er{w|g v. Rochfori^ 8 V. 174, and note {a), p. 183 ; note (o) . 
Auienon v. DatMon, 15 V. 5SS. • 

VOL. XVII. 16* 
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thenoe remit you upon my account the 250/. with the interest, due 
thereon ; " and that some time ago she requested Mrs. B. to say, she 
would remit him his money as soon as possible. 

I'he Bill charging, that the trustees are in possession and receipt 
of the rents and profits fpr the separate use of Margaret Clarke, and 
also hold personal property, as trustees for her. separate use, and that 
the 256/. is wholly her separate debt, and was received by her, and 
applied for her own use, and was advanced and lent by the Plaintiff 
on the faith and credit of her separate estate and property, prayed 
payment out of the rents and profittr^ or otherwise out of her separate 
property ; an account of the debt and interest : and of the 
separate property received by the trustees &c. and, if it ♦shall [• 867] 
appear, that she is herself, in possession, that a Receiver 
may be^ appointed. • 

The note and the letter were admitted by the Answer! 

Mr. Hart and Mr. RoupeU, for the Plaintiff. 

Sir Samuel Romitty, tor the Defendants. — (1) This is a new and 
important question. The promissory note is not the execution of a 
power ;. an appointment of any part of this settled property ; and has 
no reference to it; constituting' merely. a debt by simple contract. 
There is no authority, establishing the right of a Court of Equity 
to apply the rents and profits of the separate estate of a married 
woman to the payment of a debt. 

The Decree directed the trustees to receive the rents and profits 
of th^ several estates in the indenture mentioned ; that an account 
should be taken of what was due to the Plaintiff for principal, inter- 
est, and cpsts, upon the note of the Defendant Margaret Clarke ; 
and that the trustees shall pay to him what shall be found due in 
respect of such principal, interest, and .costs, out of such rents and 
profits ; that they shall account annually for the rents and profits ; 
and pay to the Plaintiff the balance, which shall from time' to time 
be reported due; until the principal, interest, and costs, shall be 
fully paid (2). 

See the notes to SptrUng v. Eodtfori, 8 V. 164; with the farther references 
there given. 



s 
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See the note, antty vol. v. 17. 
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JONES V. DAVIS. 

[1810, Dec. &] 

Tbe aittbority to take the Bill pro eonfksao agdnst a D^fidant, having inrivilege 
(^ Parliameat^ standing out ptocesb of eontem^ xinder Statute 45. Geo. IIL c 
124, 8. 5, ill eonfined to BiUs fix diacoveilr only. 

A MOTION was made, that. the/Bill be iakep pro con/essa, under 
the late Act of Parliament (1) : the Defendant being a Member of 
Parliament. 

Mr. Johnson, in support of the Motion^ suggested a doubt, 
whether the Act gave this jurisdiction, unless where the Bill was for 
discovery only ; the 5th Section of the Act, upon which this Motion 
must be made, relating to Bills for discovery only; not to Bills ior 
relief ; as the preceding clause* 

The Lord Chahcellor [Eldon], observing, that the 5th Section 
of the Act appeared to go only to Bilk of Discovery, refused the 
Motion. 

See the note to DoufM8 v. Thotnas^ 7 V. 206. . 

(1) Stat 45 Geo. III. c. 1^, s. 5. The 4th sect declares, that upon the return 
of process of Sequestration for not putting in an Appearance to any original or 
other Bill for discoveiy and relief, or discoveiy alone, as the case iliav be, upon 
producing such return, &c. the Court may upon Motion ap^int a Clerk in Court 
to etiter an Appearance for such Defendant^ Wing privilege .of Parliiunent The 
5th sect reciting, that it is necessaiy on the part of persons, having legal rightSr 
against penons, having piivileffe of Parliament, to proceed by Bill in equity 
against such persons, to obtain nrom them discovery on oath of nets, intended to 
be used as evidence in Courts of Law against the persons, making such dbcov- 
ery ; and in case such persons stand out process of contempt, the parties have not 
sufficient means of compelling the same, therefore, declares, that.nrhen a Defend^ 
ant, having privilege of Parliament, shall have appeared to any Bill, seeking dis- 
covery upon osth, or when an appearance shall have been entered according to 
such provision, as aforesaid, and such Defendant shall refuse or neglect to answer, 
then an application may be made to haVe the Bill tAlDen pro con/eMo. 

In' Id^ran v. Grant, 1 Madd. 636, Sir T. Plumer, V. C refosed to follow this 
case. 
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C(X)MBE, Ex parte. 

[1810, Dec. 7.] 

B^mTABLB nortfftgv by deposit of deeds not favored ; especially when cootradict- 
ing a written Instniment (o). 

This Petition stated, that in January, 1810,. judgment was entered 
up by Meaux and Co. against the bankrupt John Morgan, a victual- 
ler ; and execution issued on that judgment for 1560/. 6<« 5d. Mor- 
gan applied to the petitioner^ to pay off that, debt ; and to supply 
him with porter ; to which they agreed upon the terms of bis execut- 
ing a. warrant of attorney, and a defeasance, and depositing the lease 
of his house, as a collateral security for the money, advanced by 
them, not exceeding 1500/. A warrant of attorney was executed 
accordingly for 3000/. ; dated the 26th of January, 1810 ; with a 
special defeasance ; stating, that the petitioners had on that day ad- 
vanced and lent to the said John Morgan 1250/. ; and that he had 
deposited with them a certain lease and assignment of his messuages 
and premises, as a collateral security for the payment, as well of the 
said 1250/. and interest, as of all such farther or other debt or debts, 
not exceeding with that sum 1500/., which should hereafter become 
due from him to them. 

*The Petition farther stated, that on the 20th of Jan- [* 370] 
nary, 1810, the Petitioners paid on account of Morgan to 
Meaux and Co. 1082/. U. lOd. money lent: their beer account, 98/. 
2«. 6d. ; all the expenses to their Solicitor 51/. lis, 2d.i Sheriff's 
poundage 11/. 9s. lOd.^ and their own Solicitor's expenses in pre- 
paring the security, &c. 9/. 5«. Ad.: in all 1252/. 16s. 8d.] and 
thereupon Meaux and Co. delivered to them the lease, depositied 
with them as a security by Morgan. The Petitioners for some time 
supplied the bankrupt with beer: but being dissatisfied with him 
they entered up judgment on the 14th of August ; and levied execu- 
tion for 1420/. 145. ; but the Commission having issued on that day, 
they withdrew their execution ; abandoning their security for that 

(a) Owing to the svstem of Registration, the questions arising from the deposit 
of Title-deeds are ofleas importance in the United States than m England. See 
aniej note (a) Ford v. Petting, 1 V, 72. 

As to Equitable mortgages, see anie, note (a) Ex parte Comng, 9 V. 115 ; note (a) 
Ex pcffte Wethenll, 11 V. 398; 4 Kent, Com. (5th ed.) 150, et seq. ; 2 Story, £q. 
Jur. § 1090, and notes ; Keys v. WHliams, 3 Y. & C. 61 ; MandeviUe v. Welch, 5 
Wheat 377, 284 ; Paine v. Smith, 2 Mylne & Keene, 417 ; Russel v. Hussel, 
Bro. C. C. (Am. ed. 1844,) 269, 270, and notes. 
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part of their debt, which arose from beer sold, amountiDg to 1822. 
65. 2d. which sum they proved as a debt under the CommissioD. 

The Petition, claiming the benefit of the lease as to the residue of 
their debt, praying a sale of the premises. 

Mr. Cooke, in support of the Petition, admitting, that the act of 
bankruptcy over-reached the transaction of Xhe 20th of January, 
contended, that the Petitioners were entitled to stand in the place 
of Meaux and Co. who had an execution actually levied ; which 
could not have been displaced by any act of bankruptcy ; and the 
Petitioners therefore, advancing their money for the purpose of pay- 
ing off that d^bt of Meaux and Co. were ehtitled to stand in their 
place. • 

The Lord. Chancellor [Eldon]. — There is nothing, that requires 
to be watched with more jealousy than this doctrine of lien by the 
deposit of deeds (1^ ; especially when the inference con- 
[•371] tradicts a * written mstrument. The question is, whether 
the delivery of the lease by Meaux and Co. is evidence of 
an agreement for an assignment from them, not in their own right, 
but as agents of the bankrupt ; making it, not their, but his, depos- 
it ; and whether the parties are not bound by the express recital in 
the defeasance, that Morgan had deposited the deeds. The Peti- 
tioners might unquestionably have dealt for the benefit of the depos- 
it, that Meaux and Co. had : but suppose, at the instant of the de- 
posit by the bankrupt, as represented by this instrument,' an actual 
mortgage had been made by Morgan alone : the Petitioners could 
not in Equity have claimed the deposit, that Meaux and Co. had. 
Then can they be in a better situation, taking only a deposit, than 
they would have been in, having an actual piortgage ? 

The Petition was dismissed.- 

1. Aif OTHER report of this case may be fbuDd in 1 Rose, 268. 

2. For a summaiy of the doctrines established with respect to (what are caDed) 
equitable mortgages, see, ante, the notes to Ex parte Coming, 9 V. 115^ and par- 
ticularly note 3 to that case, for an qffirm/ativt answer to the question, whether an 
imperfect assurance, by deposit of deeds, can ever give more extensive rights than 
a formally completed mortgage would do. 

(1) AnU, Ex parte Lawston, 227 ; Ex parte MawUfort, vol xiv. 606, and the 
references in the note, ix. 117, Est parte Coming, 
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THE ATTORNEY GENERAL v. PRICE. 

[Rolls.— 1810, Not. 26.] 

Dktisi: to A. and hid heirs ; with a direction, that yearly he and hia heirs shall 
forever divide and distribute according to his and their discretion amongst the 
testator's poor kinsmen and kinswomen, and amongst their o&pring and issue 
dwelling within the County of B. QOl, by the year. 

This is in the nature of a charitable bequest ; and, the Will being made in 1581, 
was sustained ; and inquiries directed as to the poor relations dwelling within 
theCounty ofB. (a). 

William Evans by bis Will, dated the 3d of August, 1581; de- 
vised all his inessuageSy lands, &c. to bis wife fqr the term 
of forty years, if she should * so long live ; and after her [* 372] 
death to Evan Jobnes and his heirs ; with the following 
directiop: 

<^ Also that he the said Evan Jobnes shall at what ^me soever the 
possession of the same premises shall fall and come to him by virtue 
of this my Will ^hat yearly from thencaforth he the said Evan Jobnes 
and his heirs shall forever divide and distribute according to his and 
their discretion amongst my poor kinsmen and kinswomen and 
amongst their offspring and issue which shall dwell within the county 
of Brecon the sum of 20L by the year without fraud and collu* 
sion." * . 

The Will then proceeded to direct, that'the said Evan Jobnes and 
his heirs should give and pay out of the same messuages, &c.^very 
year for ever to the use of the poor of the parish of St. George, 
Southwark, 5/. 4s. quarterly ;. with directions for the distribution. 

The Information and Bill was filed by three poor relations of the 
testator, on behalf of themselves and all others. The Answer 
submitted, that the devise to the poor relations was void for uncer- 
tainty. 

Mr. Hart and Mr. ShadweU^ in support of the Information, con- 
tended, that this must be considered as a charitable devise ; referring 
to the case of White v. White (1) ; as an instance of a bequest to 
poor relations, sustained as a charitable bequest. 

Mr. Rickardsy Sir Samuel RomiUy, and Mr. Wyatt, for the De- 
fendants, distinguished that case : as a fund to be immediately ap- 
plied in putting out as apprentices poor relations, of two 
families specified ; which was properly * a charity to the [* 373J 
persons, answering that description : this being a trust to •. 

(a) Por the cases and principles illustrating the subject of Charities in the 
United States, see ante, note (e) Attorney (hneral v. Bowuer, 3 V. 714; pote (a) 
Momey General v. Andrew, 3 V. 633 ; notes (a) and (c) Moggridge v. ThackweU, 
7V.36. 

Where the gift is to trustees, with general objects, or with some particular ob- 
jects pointed out. there the Court of Chancery will take upon itself the administra- 
tion of the Charity, and execute it under a scheme to be reported by a Master ; 3 
Stoiy, Eq. Jur. § 1]90. 

(1) Anie, vol. vii. 493. 
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distribute an annual paymept among persons, denoted merely by the 
general description, '< poor kinsmen and kinswomen." 

The Master op the Rolls [Sir William Grant]. — ^This ap- 
pears to me to be in the nature of a charitable bequest : particularly 
upon the case of Jscmc v. De Friez (1) ; which i» both imperfectly 

and erroneously reported. 
[* 374] This s^ms to be just as much in the nature of a chari- 
table bequest as that. It is to have perpetual continuance, 
in favor of a particular description of poor ; and is not like an im- 
mediate bequest of a sum to be distributed among pocHr relations. 

An inquiry was directed, whether the Plaintiffs are poor relations 
of the testator ; and whether there are any others of his poor rela- 
tions, who dwell wiUiin the county of Brecon. 

An immediate bequest to ** poor relations^" must be applied. to the use of nich 
poor relatione only as come within the degrees prescribed by the Statute of Dis- 
tributions ; but a donation in the same terms, if intended to found an endowment 
of permanent duration, will be supported as a charity, in favor of all such relations 
of the testator as are poor and proper objects : see, cmie, note 5 to Brown v. Higgs^ 
4V.708. 

(1) Amb. 595, Reg. Book, A. 1753. Nathan Siinpspn by his Will, dated the 3d 
of August, 1725, bequeathed to his eldest sister Grace Plout an annuity of 502. 
during her life : and after her decease he ^ve the same unto his own and his then 
present wife Dyfie Simpson's poorest relations, to be distributed and paid to th«n 
and such of them proportionably share and share alike, at the discretion of bis ex- 
ecutotB. He also gave to his sister Rose Kizer, the like annuity of lOL during 
- her life, with a simOar disposition over afler her decease. He farther gave tlie 
interest of his stock to his wife ; and afler her decease one half year's interest to 
one poor relation of his own, either male or female, for a portion in the way of 
. marriage, and putting him or her out in the world ; and the other moiety in the 
same^manner to one poor relation of his wife ; the direct manaji^ement thereof to 
be left to the discretion of his executors : and if his own and his said wife^s rela- 
tions should be extinct, then he gave the said stock and securities, and the pro- 
duce, as therein mentioned. 

The Bill was filed by the trustees nnder the Will ; and the Attorney Gfuieral 
was a Defendant with some of the poor relations. 

The Decree declared, that the charity should be established ; and directed an 
account of the arrears and growing payments of the annuities, and of the divi- 
dends of the stock, &c. ; any of the parties to be at liberty to lay a scheme before 
the Master for carrying the said charity into execution according to the intention 
of the Will; and an inquiry, whether the Defendants, the De Fnezes, or either of 
them, are poor relations, or a poor relation of the testator : with liberty to any 
other poor relations of him or his late wife to go. before the Master, to claim iucli 
benefit as they may be «ntitied to onder the charitable bequest in the Will. 

See also firunaaen v. Woolridge^ Amb. 507. 
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ROSS, JEr parte (1). 
[1810, Dec. 7, a] 

Right of a buikrnpt, without regard to his conduct, to an inspection of his books, 

^c. under the Statute 5 €reo. IL c. 30, s. 5, for the purpose of hia Examination ; 

to a list of the debts proved ; and to have wearing apparel delivered up to him. 
What may be retained as his necessaiy wearing appfirel, within the terms of the 

exception, must be determined by him at hS last Examination at the peril of 

indictment 
Petition, failing as to the principal objects, dismissed generally, [p. 376.] 

This Petition was presented by a bankrupt ; praying, that the as* 
signees und^r the CkMnmission may be ordered to furnish him with a 
list of the debts, proved ; to deliver up to him his neces- 
sary * wearing apparel ; and to permit him to have an in- [* 375] 
spection of his books; for the purpose of preparing his 
examination. 

The Petition was .opposed by the assignees upon affidavits as to 
bankrupt's conduct ; representing him as harassing and oppressing 
his assignees ; that he tHid threatened them with ruin ; that he was 
in affluent circumstances ; and the wearing apparel, of which he 
prayed the delivery, consisted of some old clothes of little value ; 
which could not be represented as necessary within the exception of 
the Act of Parliament (2), to a man in his situation ; that he had 
directed his clerk, if a docket should be struck against him, to trans- 
fer stock into his brother's jiame ; that the books he had delivered 
were fabricated for the purpose ; and he had applied for this inspec- 
tion only at unseasonable hours. 

Sir Samuel RomiUy and . Mr. Johnson^ in support of the Peti- 
tion, insisted, that all the fact^, contained in these affidavits, were 
immaterial with reference to the objects of this Petition ; to which 
the bankrupt, whatever his conduct had been, was entitled by law". 

The Lord Chancelloh acceded to that ; and directed the Coun-^ 
sel for the Assignees to confine themselves to the question of law. 

Mr. Leach and Mr. Montague, for the assignees, who had, since 
the Petition, was presented, furnished a list of the debts, admitting 
the right to an inspection for the j)Urpose of the examination, re- 
sisted it in this instance ; as being sought with a fraudulent object, 
directed against the creditors. As to the wearing apparel 
they referred to • the cases upon acts of insolvency ; con- [* 376] 
tending, that it might be of such a description and in such 
a quantity, as could not fall witfainthe terms of the exception in the 
act " necessary wearing apparel ; " and concluded, that the Petition, 
if it could not be sustained upon the principal point, should, ac- 
cording to the course now established, be dismissed generally. 

The Lord Chancellor [Eldon]. — ^This Petition had three ob- 

(1) 1 Rose's Bank Cases, tja 

(2) Stat 30 Geo. II. c. 5, s. 1 ; repealed and re-enacted with alterations by Qtat 
6Cie<».IV.c.l6,s. 1,112. 
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jects ; one of which is now out of the question ; as to the list of 
debts. That demand, it seems now to be admitted, was reason- 
able ; and a list has been furnished. The observation is fair, that a 
Petition, containing a variety of objects, as to the great bulk of 
which it fails, has in some instances been dismissed altogether. The 
remaining objects of this Petition however are but two ; and, consid- 
ering the necessary connection of both those objects with the Act of 
Parliament, it would be too much to refuse an Order as to one, on 
•the ground that I could not make one upon the other object ; if such 
had been my opinion. <. 

With regard to the question as to the wearing apparel, I.was anx- 
ious, that it should be argued, first, whether, let the conduct of the 
bankrupt, previous to his last examination, have been what it may, 
taking it to have been as fraudulent as can be represented, I can upon 
any suspicion (it is no more) deprive him of that, which the Act of 
Parliament seems, at least according to its obvious interpretation, to 
have given him. The most satisfactory mode of considering that is 
to look at the preamble to this section (1) of the Act; which, lob- 
serve, professes to give this right to persons, represented as most dis- 
honest : the first clause relating to persons, in the habit of 
[*377j * acting with the most fraudulent intention towards their 
creditors, whence might be inferred, even by the liberties 
given by the Statute, to continue those frauds: yet they are not 
made subject to penalties, unless upon the li^t day they refuse to 
make a full disclosure. 

T^se persons, put under such restraints, having by a subsequent 
section (i) of the act this liberty of inspecting the books^ among 
other rights, given to them, have I a discretion to deprive them of it 
on the ground, that their conduct was as fraudulent, as it is in the first 
section supposed to be : the object in giving that liberty being to af- 
ford them the means of reforming their conduct upon the day of the 
examination in all those respects, as to which they are described as 
previously dishonest ? An inspection of the books in the hands of 
the assignees, as well as of any, which the bankrupt may have, may 
be necessary for an examination as particular and precise as the 
first section refers to. The conclusion from both clauses is that the 
object of the Legislature was to give a fraudulent man the opportu- 
ty of reforming, and becoming honest, by the means here prescribed ; 
one being an inspection of his books, papers, and writings ; with the 
assistance of such persons, not exceeding two at one time, as he 
shall think fit ; leaving to the discretion of the bankrupt to say, who 
shall assist him in acquiring that information, with reference to which, 
if incorrect, his life is in hazard. 

It has been urged, that the object of this bankrupt in requiring 
the inspection is, not to enable him to make a full and free disclosure 
of his affairs, but to commit a fraud ; and by some means defeat his 

, __ . _ 

(1) Stat 20 Geo. 11. c. 5, s. 1. 

(2) Sect 5. 
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creditors in consequence of the knowledge to be derived from this 
inspection. The Legislature, though they must have fore- 
seen that * possible consequence, refusing upon the sus- [* 378] 
picion, that persons, once dishonest, will continue so, to 
impose upon the bankrupt at the hazard of his life the impractica- 
ble duty of putting in his examination, without the inspection, have 
left me no discretion. Taking his conduct to have been as fraudu- 
lent, as it can be represented, I have no authority to say, he shall not 
have ah inspection : nor the assignees to refuse it. 

What is the mischief to be apprehended ? The bankrupt has ndt 
yet passed his Examination. If upon that examination it can be 
made out,' that he has concealed, or has not delivered up, a particu- 
lar book, he may be indicted under the Statute : but, on the other 
hand, if by jsin honest disclosure he sets right all, that was the sub- 
ject of imputation, he places himself in the situation, in which this 
law proposes' to place him. Upon this part of the case therefore I 
have no difficulty. 

With' regard to the question j^s to the wearing apparel, I am con- 
siderably disappointed at not having the assistance of any authority: 
The cases upon Acts of Insolvency prove nothing. The insolvent 
debtor does not act under the same peril as a bankrupt. It has hap- 
pened of late, that these acts have been applied to bankrupts. It 
was not so formerly ; and the effect is' that their situation is con- 
siderably altered : bankrupts stlmding under a peril, affecting their 
lives, to which insolvent debtors, not bankrupts, are in no degree lia- 
ble. A bankrupt therefore by being made the object of an Insol- 
vent Act is relieved from high responsibility. This question seems 
excluded by the Insolvent Acts ; fixing the value of thie apparel) and 
tools and utensils, which the debtor is to retain ; unless the amount 
specified should be held to refer to the tools and utensils only ; which 
construction would raise the same question ; and consider- 
able difficulty* may certainly arise upon the point, what [* 379J 
is necessary wearing apparel : a question, which, if the 
bankrupt had these clothes, could not well be tried except by a cap- 
ital indictment ; under which he would be liable to forfeit his life by 
not delivering up every thing, that does not fall within the exception 
of the Act, If once in his possession, he would' have held them at 
his risk; and the assignees ought to be put to deliver them to 
him at the risk of their opinion. The proper Order therefore, if it 
should be necessary to draw up an Order, will be, that the assignees 
shall deliver to him his necessary wearing apparel (1). 

1. This case is likewise reported in 1 Rose, 33. 

2. See, anUj tha note to Twogood v. Stoaruton, 6 V. 485. 



(1) See 2 Christ Bank. Law, 183, 4. 
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JONES, Er parte (l). 

[1810, D^c. 8,] 

A WITNESS, refusing to attend the Commissionera to prove the act of bankniptcj, 
ordered to attend them. 

• This Petition was presented upon the refusal of a witness, to at* 
tend the summons of the Commissioners, to proye the act of bank- 
ruptcy : the Commissioners conceiving, that they had no authority 
to compel the attendance of the witness for that purpose. 

Sir Samuel RomiUy and Mr. WingfieJdy in support of the Peti«> 
tion, admitting, that several Orders had been made by the Lord 
Chancellor in such cases (2), for the attendance of witnesses,, sug- 
gested, that the Commissioners have the same power over witnesses 
before, as after the declaration of bankruptcy. 

The Lord Chancellor [Eldon]. — Whether th^ Com- 
[* 380] missioqers have, or have not, such an * authority, they 
must determine for themselves : but I will not mislead 
them by a declaration to the effect, that. has been suggested; as 
my Order would not protect them from an action. It has been thought 
right that for the due execution of a Commission such a power 
must exist soqiewhere ; anfl, as several Orders have been made here 
for the attendance of witnesses in such cases, it is better to follow 
that course. 

The Order was that the witness should attend the Commissioneni 
at such time and place as they should appoint 

1. This case is likewise reported in 1 Rose, 39. 

2. The power of commissioners of bankrupt to compel the attendance of wit- 
nesses is provided for by the 24th, ddd, 34th, and d7th sections of the statote of 
6 Geo. IV. c. 16. ' 

(1) 1 Rose's Cases in Bankruptey, 39. 

(2) Anit^ Ex parU Lund^ vol. vL 781 ; Ex parte Hi^ns, xi. 8 ; see the note, vi. 
784, and the Statute 6 Geo. IV. c. 16, s. 1, 24, j^iving the Commissioners after 
they have qudified, and before the bankruptcy round, the necessary powers to 
compel the attendance and examination of witnesses and the production of books, 
papers, &c. 
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MONKHOUSfi V. THE CORPORATION OF BEDFORD. 

[1810, Dec. 14] 

EqriTABLC mort^a^e by deposit of Deed (a). 

The Court refused to suspend the execution of & Decree, obtained by a niortgagee, 
until six months after hearing an Appeal ; but gave six months on bringing the 
money into Court, consenting to a Receiver, and paying iDterest and Costs, on 
Plaintiff's undertaking to repay, if the Decree should be reversed. . 

Abuse of the right of Appeal prevented, npt only by Costs, but also by requiring 
the signature of Counsel, [p. 381.] ' 

The Plaintiff claimed as a mortgagee in equity (1) of an estate, 
belonging to the Corporation of Bedford, under a deposit of the 
origmal. mortgage*deed by a person, who had paid oflf the mort- 
gagee ; praying a Decree, that the Surviving executor of the original 
mortgagee may assign to him ; and the proper relief, as a mort* 
gagee, entitled to call for payment or foreclosure. The Corpora* 
tion disputed the Plaintiff's title, as mortgagee ; insisting, • 
♦that the person, from whom he received the deed, pay- [♦381] 
ing off the mortgage, intended in that transaction a gift to 
the Corporation ; hot to constitute himself i( creditor. The Plain- 
tiff having obtained the usual Decree at the Rolls as a mortgagee, a 
motion was made to suspend the execution of the Decree until six 
months after an Appeal should be heard (2). 

Mr. Rkhards and Mr. William 'Agar, in support of the M(^on : 
Sir Samuel Ro^illy and Mr. Bell, for the Plaintiff. 

The Lord Chancellor [Eldon]. — A motion of this kind is of 
very considerable importance ; as it is almost impossible upon hear- 
ing it to avoid going in a great degree into the merits of the case. 
The Court, guarding against any abuse of the right to re-hear, or 
appeal, not only with reference to costs, but farther by the pledge 
of Counsel, that the case is fit'to be re-heard, has not that pledge 
in this instance. At least therefore the motion must be at the peril 
of costs. 

The true question in this cause will be, not, whether i^ debt was 
effectually rdinquished ; which, attending to the doctrine x)f Lord 
Coke, it would be difficult to say could be effectually relinquished 
by parol, and without consideration, but whether a debt was ever 
effectually contracted, by the Corporation. If the real nature of 
this transaction was a gift to the Corporation, by a person, elected 
their representative, to clear their estate, without any corrupt agree- 
ment as to the past or future, which is the conclusion upon the evi- 

(a) See dnte, p. 369, note (a) Ex parU Coombt. 

(1) AnU, Ex parte Coombe, 369; Ex parte LangsUmi 2S7 ; Ex parte Mountfart, 
voL xiv. 606, and the references in the note ; iz. 117, Ex parte Coming, 

(2) See anie^ the General Order of the House of Lords, voL xv. 184; Wddo v. 
Caky, ffillan v. ffUlan, xvi. 206, 216 ; ^d the not^, ix. 3ia 

VOL. XVII. 17 
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dence, why might they not enter into such a transaction ? He pro- 
poses, under circumstances hot explained, to pay a ^ebt 
[*382] *of 90007., due by them; and upon. that payment takes 
a receipt, in its nature equivocal ; admitting either con- 
struction ; that he intended to stand in the place of the mortgagee, 
paid off; or, as the terms rather import, that, discharging that debt, 
he did not mean to be a creditor in respect of it. That is open to 
much fair observation. If a debt was once contracted, the relief is 
clear : the Corporation leaving this mortgage-deed, in his hands 
many years, with this equivocal receipt upon it; which may mean, 
that the debt was transferred to that person, who deposits the deed 
with the Plaintiff for money lent. 

' I do not however say, that the Court acts as correctly, as it ought, 
by pronouncing upon such a motion what is equivalent to a Decree. 
This Decree must therefore be taken to be right, to the extent of 
letting execution proceed upon it ; unless the Court sees that, if 
it should turn out to be wrong, the party cannot be set right 
. again. With reference to that consideration what is proposed ? 
The Court is- not desired to enlarge the time for six months, 
and again for three months, upon the ordinary terms of paying 
the interest and costs : the interest having been permitted to run 
in arrear from 1789; which is a material circumstance: but the 
application is to enlarge the time until six months after hearing an 
appeal ; not proposing any terms whatsoever, even a Receiver. It 
is said, the money, if paid to the Plaintiff, can never be recovered ; 
and even the arrears of interest are a very l$irge sum ; and I admit, 
the magnitude of the sum, together with that circumstance of the 
arrears, forms a subject for consideration ; and therefore the money 
should not be permitted to go into the Plaintiff's hands : but where 
is the irreparable injury from paying it intoCofUrt? It appears to me, 
that the Defendants ought either to do that, or go on in the ordinary 
course ; and there is no doubt, that a Receiver must be 
[*383] * appointed. If the Defendants will pay the Plaintiff the 
interest due from the time of filing the Bill, and the costs, 
upon his^undertaking to repay, if the Decree shall be reversed, and 
coosent to the appointment of a Receiver, they may take six months 
from the time fixed by the Master's Report. ' 

1. As to the general doctriDes respecting tqvUabU mortgages, see, anie, the 
notes to Ex parte ConUn^f 9 V. 115. 

2. It is of the highest importance, that proceedings under a decree should not 
be 'stayed by an appeal, unless under special circumstances ; and the signature of 
counsel to an appeal to the House of Lords is always underetood to import their 
belief that the appeal is not brought n^erely for delay and vexation : ffay v. FVy, 
18 Ves. 453 ; and see note 4 to 3%e Canon$ of St PavTs v. CruJcdt, 2 V. 563. 

3. The acquittance of a debt must, generally speaking, be by matter of as high 

a nature as that by which it was created : fFUson v. , Hardr.,d33 ; but, where 

securities by specialty, or record, are only the inducement, not th*e foundation, of 
action, there nil debet is a good plea at common law: fFarrtn v. Coiuett, 2 Ld. 
Ravm. 1504. 

i. The time first fixed for the payment of a mortgage debt, under a bill of fbre- 
clMute, is usually enlarged: Rrnwize v. Cooper^ ISim. & Stu. 965; but the in- 
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dulgence, though genenllj granted, is not of course (Quorfef v. Knighir^ Price, 
630), and has been disapproved. When a bill is brought for redemption, the mort- 
gagor should be ready with his money ; and, in this case, no delay of payment 
will be allowed ; and the dismissal of the bill will operate as a foreclosure ; JVb- 
vondM V. Wak^fiddj"i7 Ves. 418. But if a bill for redemption be dismissed for 
want of prosecution, such dismissal does not operate as a foreclosure, or prevent 
another bill from being filed for redemption^: Barnard v. Hardy, 18 Yes. 460. 



V. HANDCOCK. 



[1810, Nov. 24; Dec. 14.] 

IifPAifT trustee within the Statute 7 Ann. c. 19, notwithstanding an Interest, as 
co-executor and co-residuary legatee, entitled .to the mortgage money ; the re- 
ceipt and discharge of the other executor leaving the infant a mere trustee. 
Infant trustee within the Statute 7 Anne, c. 19, must be a dry trustee, [p. 384.1 
Conveyance by infant trustee voidable, as not within the statute : if he would be 
bound Id convey, when adult, he would in Equity be restrained from setting it 
aside, [p. 384.] 

Upon a reference of title an objection was taken by Mr. Hart, 
that the infont beir of a mortgagee could not be ordered to convey 
as an infant trustee .under the' Statute (1) ; having an interest in the 
money, as one of the residuary, legatees, after payment of debts 
and legacies, with another person ; who was also a co-executor with 
him. 

Sir Samuel RamiUy cited two cases: Ex parte Marshall, and 
Zouch V. Parsons (8). 

♦The Lord Chancellor [Eldon]. — The principle is, [* 384] 
that an infant trustee within the Statute must be a dry 
trustee ; having no interest in the subject (3). A distinction is 
therefore Supposed to exist, between the cases of an infant, seised 
of a real estate, as mortgagee, the money being due upon that mort- 
gage to another person, and where the infant is trustee of that 
money for himself and another; as ip this instance the infant is 
trustee for himself and a co-executor and co-residuary legatees. I 

(1) Stat 7 Ann. c. 19. 

(2) EzparU MarshaU, at the Rolls, June 15tb, 1797. 

Upon a reference to the Master, to inquire, and state, whether an infant was a 
trustee within the -Stat of Queen Anne, the Master reported,, that the infant was 
the heir-at>law of the mortgagee, and was also one of his four residuary legatees, 
and that therefore, as the infant had an interest in the mortgage-money, he was 
not in the opinion of the Master a mere trustee within the meaning of the Statute : 
but the Master of the Rolls was of a contrary opinion ; and made an Order, that 
the infant should convey tiie estate. 

The same point was decided by Lord Thurlow on the 15th of March, 1783; 
where the heir-at-law of a mortgagee, who had died intestate, was also one of his 
next of km ; and would be entitled to a share of the mortgage-money, when it 
should be paid to the administrator. Ex parte Carter, 2 Dick. 609 ; Ex parte Bel- 
loiw, 2 Cox, 422. , 

(3) Janawn/^8 Case, 7 Pri. 679. 
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have looked at the case of 2!ouch v. Parsons ; which is precisely 
the same ; and the Court held, that, as the co-executor has a right to 
receive the money, and can give a discharge for it, and that pay- 
ment would be good against the infantj be is a dry trustee. That is 
expressly stated as one ground of the judgment in that case, that 
the infant was an infant trustee' withih the Statute : but the Court 
said farther, that his conveyance at all events would be only void- 
able ; and, though it is true, that, where an infant conveys as a trus- 
tee within the Statute, not being so, he will not be bound by his 
conveyance under such an Order, yet, if it is a case, in which he 
would be bound to convey, when of age, his conveyance being void- 
able only during his infancy, and, until avoided, passing the legal 
estate, and nq one having a right to eject for him, whether it should 
be void, or not, he would, when he became adult, be placed in such 
a situation, that if he sought* at Law to avoid his deed, a Court 
of Equity would prevent him. In every way therefore the title is 

good. 
[^ 385] *Upon reflection I think, there is great reason to sup- 
port the opinion of the Master of the Rolls in the case Ex 
parte Marshall, The interest, this infant has, is as co-residuary leg- 
atee after payment of all debts, I^acies, &c. with a person who is 
also co-executor with him. The mortgage-money, bding part of the 
personal estate^ may be paid to the co-executor. He can compel the 
payment ; and therefore it may be paid to him voluntarily. A per- 
son, who owes money, constituting part of the residue, is well dis- 
charged by payment to one executor ; who receives it in trust for 
himself and another ; and, if the money is well paid to the co-exec- 
utor, the consequence is, that this iiifant may be considered as a dry 
trustee, having no interest. . 

1810. Dec. I4tth. Mf. Hart admitted, that this case could not be 
distinguished from those, cited by Sir Samuel RomiUy ; and 

The Lord Cqancellor declared, that upon the best consideration 
his opinion was, that payment to the co-executor makes the infant a 
trustee within the Statute (1). 

1. See, anUj note 2 to Ex parte Sa^isofi, 4 V. 147, as to the provieion now 
made by statute, for conveyances by infant trastees, although they may have some 
beneficial interest itt the subject of conveyance. The case referred to by Mr. 
Vesey in his note on the principal case, as havinjr been decided by Lord Tburlo^, 
IS Ex parte bartery and is reported in 2 Dick. 609. 

2. it may be observed, that a conveyance made bv an infknt, even under the 
order of a court of equity, will not be valid, if the infant were not within the acta 
of Parliament under which infants are, in certain cases, enabled to convey : In re 
Janawayy 7 Price, 690. 

(1) See Ex forte TWn, 3 Ves. d& Bea, 149, as to the didtinction of a lunatic 
trustee under tne statute 4 Geo. II. c. 10 ; who must be without interest or duty. 
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LEONARD i;. ATTWEtL. 
[1810, Dec. 14, 21.] 
Bekach of InjoDctionby proceeding against Bail. 

The 'Bill prayed an Injunction against an Action, brought in Trin- 
ity Term; in which the Plaintiff in Equity was arrested for 50J., at 
the Defendant's suit upon a bill of Middlesex, returnable on the last 
day of Trinity Term, the 1 1th of July. 

Bail was put iii on the 13th of July :. notice of exception 
to the bail was given on the 18th ; but not being * signed [* 386] 
by the Attorney for the Plaintiff in the action, was irregu- 
lar ; and notice of justifying by the Plaintiff in Equity on the first 
day of Michaelmas Term. An assignment wks taken of the bail 
bond ; and on the 8th of August two actions were brought : one 
against one of the bail : the other against the Plaintiff in Equity. 
On the 5th of November the Plaintiff in Equity moved for an Injunc- 
tion ; and the Order was made ; but, before it was served, notice 
was given of declaration against tiie Fail ; upon which a Motion was 
• made, that the Attorney for the Plaintiff at Law should be coqfi- 
mitted. 

Sir Samuel RomiUy and Mr. Vtterson, in supix)rt of the Motion, 
insisted, upon the authority of Stone v. Tuffin (1), Bolt v. Stan- ' 
way (2), and BuUen v. Ovey (3) that a proceeding at law against the 
bail, or the Sheriff, is to be treated as proceeding against the party ; 
and therefore a breach pT the Injunction ; compelling the Plaintiff in 
the original action in this way to dp what the Injunction was design- 
ed to prevent : to proceed to perfect bail ; and a party, being pres- 
ent in Court, when the Order for the I;njunction was made, is bound 
by it: Heam y. Tennant (4). 

Mr. Hart and Mr. Wibon, for the Defetldant, contended, that un- 
der the circumstances there was no breach of the Injunction : the de- 
mand being fixed against the bail by assignnoent of the bond long be- 
fore the Bill was filed. 

1810. Dec. ^Ut. The Lord Chancellor [Eldon] held, that 
upon the authorities this was a breach of the Injunc- 
tion (5) ; but not wilful ; •and therefore not to be pyn- [• 387] 
ished by commitment : but the Attorney for the Plaintiff 
at Law must pay the costs. 

See note 6 to heson v. Harria, 7 V. 251. 

(l)Amb.3a. 

(2) 2 Anstr. 556 ; see as to that case, onfe, vol. vii. 256, 7, heton v. Harrii, 

(3) AnU, vol. xvi. 141. 

(4) AnU, vol. xinr. 13a 

(5) 1 Yes. & Bea. 19. See the note, amU^ vol. x. 452. 
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[1810, Dec. 2^ 

Notice of motion by a party in forma pauperii must be signed by the Clerk in. 
Const, . . 

Upon a Motion on behalf of a pauper for the production of deeds, 
an objection was taken, that the Motion was not signed by a So- 
licitor. 

Mr. BeUf in 8ui3port of the objection, said, he' should not press it 
against a pauper except from the apprehension, that such a practice 
would increase : the object of the rule, that Counsel and a Clerk' 
shall be assigned, being, that some man of business shall sign the 
papers. 

Sir Samuel RomiUyy in support of the Motion, said, the distinction 
was, that in the Courts of King's Bench and Common Pleas, Coun- 
sel and an Attorney were assigned : in this Court, Counsel and a 
Clerk in Court : the Clerks in Court having formerly done the busi- 
ness of Solicitors in this Court. 

The Lord Chancellor [Eldon]. — Upon that supposition the 
Cterk in Court ought to sign the notice. I apprehend the rule as to 
assigning Counsel and a Clerk in Court to a pauper is more ancient 
than the establishment of Solicitors in this Court : and then by anal- 
ogy the Clerk in Court ought to sign the notices. I will not turn 
the party round in this instance ; but will permit the Motion to be 
made ; desiring however, that in future it stay be understood, that 
such signature will be required. 

Solicitors are modem officers of the Court of Chanceiy, compared with clerics 
in court: Barker v. Dacie, 6 Ves. 687 ; Cowdl v. SmrnBorif 16 Yes. 280; and more 
especiallv see the petition Ex parte The Six Clerks, 3 Yes. 599, As to the reme- 
dy of a clerk in court for fees, see note 10 to JSr parte SmUh, 5 Y. 706. 
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THORPE V. GOODALL(l). 

[1811, Jan. 16.] 

Bankrupt, seised for life, with a general Power of Appointment, with remainder 
in default of Appointment, to the heirs of his body, cannot be compelled by De* 
cree in Equity to execute the power for his creditors (a). 

Injunction against a bankrupt, vexatiously disputing his Commission, [p. 993.] 

The Bill, filed by the Assignees under a Commission of Bank- 
raptcy, against the Defendant Thomas Goodall, stated indentures of 
settlement, executed upon the marriage of his father and mother ; 
by which certain estates were limited to the use of the father and 
mother successively for their respective lives ; with rem&inder to the 
use of their four children, Thomas, Michael, Johanna, and Frances, 
and all and every other the child and children, which they might 
have, cTuring their respective Kves, equally, as tenants in common ; 
and from and after their several and respective dieceas^s, as to the 
share of each and every, or any of them so 'dying, to the use of such 
person, or persons, for such estate or estates, and to or upon such 
uses, trusts, intents, and purposes, and under and subject to such 
provisoes,- limitations, and agreements, and with or without power of 
revocation, as he, she, or they, so dying, by any deed or deeds, writ^ 
ing or writings, under his, her,' or their, respective hands and seals, to 
be duly executed in the presence of, and attested by two or more 
credible witnesses, or by his, her, or their, last Will and Testament, 
signed, sealed, and published, *in the presence of, and attested by, 
three or more credible witnesses, should direct, limit) or appoint, 
give, devise; or dispose of ; and, in default of .such appointment, to 
the heirs of his, her, or their, respective body or bodies ; and in case 
of the death, of any of them, leaving no issue, to the survivors, or 
survivor, in the same manner, and with the same power of appoint- 
ment, &c.: with the ultimate remainder to the right heirs of the , 
father and mother respectively. 

* The Bill farther stating, that the father and mother [* 389] 
died ; and there were no other children, prayed, that the 
Defendant may be decreed to execute his power of appointment fot 
the benefit of his creditors^ 

To this Bill the Defendant demurred. 

Sir Samuel Romilly and Mr. OuUen^ in support of the Demurrer. 
— ^The question,' submitted ' to the Court by this Demurrer, is, that 
the Plaintiffs have no right to compel the Defendant to execute his 
power of appointment ; depriving his children of that estate-tail, 
which is vested in them ; unless he shall execute the power. As 
there are not in any of the Bankrupt Statutes, express words, com- 
prehending this case, the relief can be sustained only by an equita- 
ble construction of them ; and it must be admitted, that they are, as 

(1)1 Rose's Cases in Bankruptcy, 40. 
(a)2Maddock,Ch.Pr.'638. 
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is expressly declared (I) in one instance, to be liberally construed 
in favor of creditors : but the ass^nees can claim an interest in the 
real estate only under the bargain and sale, executed by the Com- 
missioners ; which cannot pass a benefit, to be acquired under the 
execution of a- power ; being always in the same form ; expressed in 
the general terms of conveyance, having no reference to power. 
The early Statutes (2) speak of the interest, that the bankrupt has, 
and may depart with ;. not a power, which he may exercise over, 
property ; but cannot transfer. Liberal as the construction of these 
has been, it was never contended, that the bankrupt should do every 
act in his power to acquire property for the benefit of his 
[* 390] creditors ; that * he could have been compelled; for in- 
stance, to levy a fine, or suffer ^ recovery, of his estate- 
tail : to convert it into an absolute interest : on the contrary though 
an estate-tail is expressly mentioned in the Statute of Hen. VIII. 
yet it passed only for the life of the bankrupt ; until a subsequent 
Act (3) gave the Commissioners the power of selling estates, of 
which he was seised in tail. The assignees of a bankrupt therefore 
cannot compel him to do an act, to acquire faimself,.orgive to others, 
an interest for the benefit of his creditors. If in this case he can be 
compelled to execute the power, why in the case of a limitation to 
him for life, with remainder to his first and other sons, in strict set- 
tlement, should he not be compelled to do an act to destroy the 
contingent remainders ? Though in favor of creditors a defective 
execution of a power "will be supplied, and an execution for a volun- 
teer will be considered as assets, according to Lord Hardwicke's ex- 
pression being stopped in transitu, the want of execution cannot* be 
supplied: Holmes v. Coghill (4). In Lord Townsend v. Windr 
ham(d) this case is stated at the Bar ; and not objected to : 

<* Tenant for life, with power to charge with 100/., becoming 
bi^nkrupt. Lord King held, it was merely a power : not such an in- 
terest as would pass to' the assignees." 

The Lord Chancellor [Eldon]. — Is there any instance of this 
Court compelling a bankrupt to do any act, which he can do by 

virtue of either his interest or authority ? 
[•391] *jFor the Demurrer. — ^There is no instance of direct 
compulsion. The object has been enforced in some indi- 
rect way ; as by withholding the certificate, if he would not convey 
property in the West Indies. 

Mr. Richards, Mr. Hart and Mr. Roupel, for the Plaintiffs. — 
The bankrupt is bound to execute for his creditors a power, which 
he may execute for his own benefit. The interest of the children 
would not be preserved by refusing tb'ia relief to the creditors. The 
issue have no interest, which he may not defeat ; obtaining his cer- 

(1) Stat 21 Jam. L c. 19, a. 1. 

(2) Stat 34 and 35 Hen. VIII. c. 4, a. 1 ; Stat 13 Eliz. c. 7, b. 2. 
(3 Stat 21 Jam. I. c. 19, a. 12. 

(4) ./fbiie, vol. vii. 499 ; xiL 206. 

(5) 2 Yes. 1 ; see page 3. 
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tificate ; and executing the power, so as to bar them. The ^tute 
of Jame» prevents the necessity of a fine or recovery by a bankrupt 
tenant in tail : bat raises no inference, that previously the bankrupt 
would not have been compelled to do the necessary acts for giving 
bis creditors the full benefit of his interest : the effect, to which they 
are entitled, of his absolute dominion over the property, by what- 
ever mode.' An' estate for life, with an unqualified power of ap- 
pointment, amounts to absolute property ; comprehending every 
thing (1). The case put, of contingent remainders to the first and 
other sons, without trustees to support them, is. not -parallel. This 
Court never orders a person to do a wrong. Does not this come 
within the description «' any profit, possibility of profit, benefit or 
advantage whatsoever (2) ) '' There is no decision either way ; 
that the Court will compel, or refuse to compel, the execution of a 
formal act for this purpose. The poiiit is adverted to by Mr. Sug- 
den (3). This is in truth caaui omissus in these Acts of 
Parliament ; * which did not contemplate the limitation [* 392] 
of a use by the execution of a power : a mode, which was 
not so frequent at the time of the early Acts.- The Commissioners 
may sell offices of inheritance, apd for terms of years : Richardson^ s 
Case (4) ; upon the office of Under-Marshal. 

Mr. Cook {Amicus Curia) said, Lord Rosslyn made such an 
Order, as to an office ; though very much resisted in the case of a 
Gentleman Pensioner (5) ; and that Lord Alvanley had incidentally 
expressed an opinion, that a bankrupt could be compelled to exe- 
cute such a power. 

Sir Samuel RomiUy^ in reply. — The foundation of those cases as 
to offices is, that there is np other way, in which the bankrupt can 
deliver up that part of his property. Upon this occasion it must be 
taken that the assignees have not acquired the fee^imple under the 
Statute of King James ; and that there is a power in existence ; 
and the question is merely^ whether the assignees' have any equity 
to compel the bankrupt to execute his power. Your Lordship has 
frequently held in bankruptcy, that there is no jurisdiction to com*' 
pel him to do an act with reference to property out of the power of 
the Commission ; though his certificate may be withheld, until he 
does justice to his creditors. Suppose, after giving the relief under 
this Bill, the Commission should be superseded, as being invalid. 
He has obtained his certificate: but the case must be decided, as if 
the Commission was disputed. 

The Lord Chancellor [Eldon]. — I cannot see my [* 393] 
way to compel the execution of this power. If tha estate 
of the bankrupt has passed under the assignment, so that the power 
is destroyed, then there is no occasion for this bilh . If the transfer 

(1 ) Aide, Barford ▼. Strut, voL xvi. ItiS. See the note, ii. 594. 

(2) Stat 5 Geo. II. c. 30, 8. 1. 

(3) Sugd; on Powers, 154. 

(4) 1 Cooke's Bank. Law, 283 ; 8th edit 316 ; 1 Montaffue's Bank. Law, 184, 5. 

(5) Ex parte Joynes, 1 Cooke's Bonk. Law, 383 ; 8th edit 3ia 



393 THOBPB V. OOODAbL* [1811. 

of the*life estate has destroyed the power, according to the reason- 
ing of Mr. Sugden in his book, which is in many respects excellent, 
that, as it is a power, in a sense coupled with an interest, that inter- 
est has so passed under the assignment, that the power no longer ex- 
ists, then the Plaintiffs have nothing to do here. All, that falls within 
those genera) words << possibility of profit," passes under the bargain 
and sale. I agree, that the statutes are to be liberally construed for 
the purpose of doing all, which they contemplate shall be done ; but 
I am not authorised upon that principle to call upon the bankrupt to 
do an act, which they did not contemplate as to be done by him in 
all the transactions of his bankruptcy. After a bankrupt;has repeat- 
edly questioned the validity of his Commission, and thwarted his 
assignees in its progress, this Court will in due time, when his con- 
duct appears vexatious, restrain him from farther disputing it : but 
the Court will not compel him to give it validity by positive act. He 
may perhaps be compelled by duress, aa to the certificate : but, un- 
less bound by contract, a bankrupt has never been ordered by di- 
rect decree to do any act Is there any instance of a decree, direct- 
ing a bankrupt to execute a power of leasing ; though by executing 
it a considerable fine could be obtained ? The objection has not 
escaped the notice of the Legislature : the late acts of insolvency ac- 
tually vesting in the assignees powers which he had ; of making 
beneficial leases, for instance. Then, is so much negative authority 
to be considered as nothing ? If the ground of relief is, that upon 

principles of equity the bankrupt is to exercise hi; power, 
[* 394] upon * those principles the creditors have nothing to do 

with the power, unless the party chooses to execute it. 
They cannot compel him to do so. The question then is, whether 
the interest he has under the power, if he shall execute it, has 
passed : if not, whether there is any contract, that he shall execute 
the power; or any analogy between the case of this bankrupt, if he 
can be compelled to execute the power, and of a man, who may 
voluntarily execute, ot not. The case of an ofllice certainly deserves 
considerable attention : but it does not bear upon this.. 

If upon looking into some authorities I should adopt an opinion 
in favor of this Bill, I will mention it to-morrow: but my present 
opinion is, that this demurrer must be allowed* 

The Demurrer was afterwards allowed (1). 

1. Thib case is likewise reported in 1 Rose, 40, and 270. 

2. It is ena9ted by the 77th section of the statute of 6 Geo. IV. c. 16, that all 
powers vested in any bankrupt, which he might legally execute for his own bene- 

(1) Post, 460. See the alteration of the law in this respect, 6 Geo. IV. c. 16, s. 
77. In the interval between this case and tbe Statute the Court of King's Bench 
decided, that a bankrupt, at the time of his bankruptcy seised for his life, with a 
gerieral Power of Appointment, and remainder, in default of appointment to him- 
self in fee, could not execute the power: Doe on dem. of Colman v. Britain^ 2 
Barn. & Aid, 93: but he might be compelled to execute an act, merely formal, 
passing no interest ; as the indorsement of the transfer of a ship at sea on the Cer- 
tificate of Registry after her return : Dixon v. Ewart, 3 Mer. 322. 
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fit (except the right of nomination to any vacant ecclesiastical benefice), may be 
executed by the assignee of his estate for the benefit of the creditors ; and see, 
aiUe, notes 1, 3, to Bull v. Fanfy, 1 V. 270. 

3. It should seem that, und^r some of the older acts for the benefit of insolvent 
debtors, no interest passed to the assignees for the benefit of creditors, but such as 
was in the insolvents at the time ; and that, 'when they were discharged, they were 
considered as certificated bankruptB : JforraU v. Mdrlar, 1 Cox, 157 : but the in- 
tention of the legislature, as manifested by the latter acts of this nature, plainly 
has been to secure a portion of the fulturt effects of the debtors for the benefit of 
soch of their creditors as had their names inserted in .the schedule : peimitting ex- 
ecution against the property acquired by any debtor after his discharge for such 
sum as the court, in its discretion, should order ; Jackson y. DavUon, 4 Bam. Sl 
Aid. 695. The analogy between the insolvent and the bankrupt acts is far from 
being a strict one. 
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. [Rolls.— 1811, Jan. 24, 29.] 

GxirxBAL Rule of specific performance, that the purchaser shall have what the 
Vendor can give ; with an abatement out of the purchase-money for so much 
as the quantity falls short of the representation. Enforced against trustees for 
infants upon the mere mistake of their agent, without fraud, &.c. : but the relief 
adapted to the justice of the case : viz. tm purchase being of wood upon a ^^ross 
valuation, without regard to the quantitjf of land, an abatement for a deficiency 
of quantity, firom erroneously inserting the hedges and fences, not included in 
the purchase, was directed with reference to land merely, not wood land (a). 

The Bill prayed the specific performance of a contract for the 
sale of an estate by the Defendants^ devisees in trust, to 
*the Plaintiff; with an abatement out of the purchase^ [* 395] 
money in respect of a deficiency in quantity. 

The particular represented Kestle woods, part of the premises, 
included in the contract, as Containing two hundred and seventeen 
acres and ten perches of statute measure ; in which was included a 
marsh, called Gulberry marsh. 

The draft of the agreement, sefit by the Defendants' agent to the 
agent for the Plaintiff, by whom it was engrossed, described the 
woods as containing together with the hedges and fences thereof 

(a) The general rule (for it is not universal) is, that the purchaser, if he chooses, 
is entitled to haveUie contract specifically performed, as far as the vendor can per- 
form it, and to have an abatement out of the purchase-money or compensation for 
any deficiency in the title, quantity, quality, description, or other matters touching 
the estate, mi if the purchaser should insist upon such a performance, the Court 
will grant the relief only upon his compliance with equitable terms. 2 Story, £q. 
Jur. § 779. Lord Langdide says ; " There is, however, a very great difficulty in 
all these cases, and I scarcely know, bow it can be overcome ; though a partial 
performance only, it has been somewhat incorrectly called a specific performance." 
Graham v. O/fcwr, 3 Beav. 124, 126 ; see also, Waters v. Travis, 9 Johns. 465. 

Courts of Equity look to the substance of the contract, and do not allow small 
matters of variance to interfere with the manifest intention of the parties. See 
anie, note (a) Craven v. Tickell, 1 V. 60 ; note (a) Calvedey v. fftUiams. 1 V. 210 ; 
note (a) Cakraft v. Roebuekj 1 V. 221 ; note (a) Bowles v. Round, 5 V. 508 ; notes 
(a) and (<f) Moriloek v. Btitfer, 10 V. 992. 
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two hundred .and seventeen acres and ten perches, and the meadow, 
adjoining the said woods, called Gulberry marsh, as containing two 
acres and twenty-four perches. 

The Bill stated, that upon perusing the draft of the contract, pre- 
vious to the engrossment, the Plaintiff objected to the words << be 
the same more or less " being added to the specification of the quan- 
tity of acres ; as the woods were slated in the particular to contain 
two hundred and seventeen acres and ten perches ; and the Plain- 
tiff and his agent had no opportunity of ascertaining the correctness 
of the statement : but the Plaintiff formed his judgment of the value 
from the particular ; and therefore insisted, that such words should 
be omitted in the engrossment. The Plaintiff's agent, having en- 
grossed the contract accordingly, with that alteration, transmitted 
it to the Defendants' agent for his signature ; with .a letter, stating, 
that he had made some alterations of no material consequence. Af- 
ter the contract had been returned, executed by the Defendants' 
agent, the Plaintiff, in the course of a treaty to sell the 
[* 396] woods to another * person had the first intimation from an 
estimate and measurement, shown to him of a deficiency 
in the quantity and by measurement, which was furnished upon ap- 
plication to the Defendants' agent, it plainly appears, that the state- 
ment upon which he purchased is erroneous ; and instead of the 
woods, including Oulberry marsh, containing two hundred and sev- 
enteen acres and ten perches, they do not contain more than one 
hundred and ninety-one acres. 

The Defendants by their answer stated, that in a map book, in 
the possession of their agent, containing a copy of two valuations, 
formerly made, the said .woods, exclusive of Gulberry marsh, are 
stated to contain 183 acres, 1 rood, 4 perches, statute measure, and 
158 acres, 25 perches, customary measure ;^ and immediately under 
these numbers are the following words and figures: << Hedges, d^c. 
28 3 6—24 25 ; which numbers 188 1 4 & 28 3 6 together 
amount to 217 10;" that in the. said map book Gulberry marsh 
is mentioned in a different page ; stated to contain 2 acres, 24 
perches ; amounting together with 188 acres, 1 rood, 4 perches; to 
190 acres, 1 rood, 38 perches ; that the agent by mistake added the 
quantity of 28 acres, 3 roods, 6 perches, which is meant, (though 
not so stated) in the said book to express the quantity of land, oc- 
cupied in hedges, ditches, and other wastes throughout the whole 
Barton of Newhouse, and not merely in Eestle woods, to the quan«- 
tity of 188 acres 1 rood, 4 perches; suggesting, that the Defend- 
ants' agent did not know the. exact quantity of acres contained in 
the said woods, and therefore added the words <' be the same more 
or less : " and would not have signed the contract, if he had been 
aware, that it differed from the draft by omitting those 
[• 397] words ; of which he was not aware, when ♦ he signed the 
contract ; and therefore signed by surprise. 

The Defendants submitted, that, as they were trustees for infants, 
and their agent was not expressly autfaorized to sign the contract, and 
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signed without knowing the real quantity, they ought not to be pre* 
judiced by his mistake ; .but the contract ought either to be specific- 
ally performed without abatement, or wholly abandoned. 

The Defendants' agent proved the drcumstances, under which he 
signed the contract : being iH .at Bath, be did not particularly com- 
pare it with the draft ; and was not aware, that they differed, except 
in a few trifling circumstances. He was not authorized by the De- 
fendants to sign the said agreement otherwise than from his general 
authority^ and his particular authority to accept the sum of 5550/. for 
the woods and marsh. 

Sir Samuel Romilly^ Mr. Hart, and Mr. Wingfield, for the Plain- 
tiff.— The Plaintiff is clearly entided to a specific performance of the 
contract, with an indemnity out of the purchase-money for the differ- 
ence between the estate, to be conveyed to him, and that, for which 
he contracted. The representation of the quantity gives a minute 
specification ; descending to roods, and even to perches : and it can- 
not be seriously represented, that a difference, amounting to nearly 
thirty acres, could be covered by the words << be the Ame more or 
less ; " upon which words the Court places no reliance : Neale v. 
Parkyn (1). This case is not attended with any of those circum- 
stances, under which a Court of Equity would refuse to 
interfere, * upon the principle of Morihck v. Butler (2), [• 398] 
that all the advantage, that ought to have been made for 
the cestuis que trust, was not made. 

Mr. Leach and Mr. Shadwell^ for the Defendant — ^The Defendant 
does not contend, that the quantity of land, which is the subject of 
this dispute, pould be included under the words, <^ be the same more 
or less : " but the ground, upon which this Court will refuse tp aid 
the Plaintiff, is the admitted mistake of the agent, adding the quan-. 
tity, comprised in the hedges and fences of the whole estate, to that 
part, which is the subject of the contract. The letter of the Defend- 
ants' agent shows, that he was under the impression of that mis- 
take ; and, referring to two valuations of the woods, amounts to a 
plain declaration, that he was proceeding, not upon a calculation per 
acre, but upon actual valuations, made at the two periocts stated. 
The Plaintiff must contend, th&it he, who was in the daily habit of 
seeing these woods, calculated their value to him upon a certain com- 
putation per acre, as containing two hundred and seventeen acres. 
The Plaintiff's agent erasing these words, which his client considered 
so important, did not communicate that ; merely saying, that he 
would find two or three trifling alterations, of no importance ; and the 
Defendants' agent swears, that he signed the contract, not being 
aware of that alteration. 

What then is the principlie of equity, to be applied to such circum- 
stances ? The Plaintiff calls upon a Court of Equity to give him the 

(1) lEBp.N.P.Cafl.239! 

(2) MU, vol. X. 292; see 305, and the note. 
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benefit,- arising from the ignorance and mistake of the Defendants' 
agent. A Court of Equity will i^ot cancel an agreement 
[* 399] without fraud : nor assist a * demand, plainly unconscien- 
tious ; as this must be from the PlaintiflPs knowledge of the 
mistake ; and that the Defendant did not mean to guarantee the 
quantity of two hundred and seventeen acres ; proceeding upon the 
notion, that in value there was only one hundred and eighty-ei^t ; 
supposing the rest to be occupied in the fences. This relief, beyond 
the law, is given only upon .equitable principles, against a Defendant, 
refusing to do what he is in conscience bound to do. Here the 
Cpurt sees that this quantity was inserted by mere mistake ; and that 
the Plaintiff is demanding that, which he knows was not intended by 
the party, with whom he was dealing. In such a case a Court of 
Equity would even interpose against a legal remedy ; and much more 
would refuse to assist the unconscientious claim. 

In Mason v. Armitnge (1), the last case of that kind, under cir- 
cumstances much more slight. Lord Erskine would not assist the 
Plaintiff, takfhg advantage of the mistake of an agent. 

The Defendants being trustees for minors, upon the principle, es- 
tablished in Mortlock v. Butter , this claim cannot be sustained to the 
prejudice of the cestuis que trust. The proposition, there stated by 
the Lord Chancellor, is, that, even taking the authority to have been 
sufficient, the Court would not decree a specific performance of a 
contract, which would have been a great injury to the cestuis que 
trust ; that a Court of Equity will not by enforcing the execution of 
a contract, violate interests which* it is bound to protect ; and the 
principle is too clear to require the aid of authority. The purchaser 
from trustees for infants, asking compensation for the mistake of an 
agent, over-rating the quantity, is met by the principle, '< caveat 

etnptorJ^ 
[• 400] • Another objection to the execution of this contract, if 
the case required it, is, that this agent was limited to a par- 
ticular price. Considering him as having authority to sell at not less 
than 5250/., contracting for less he contracts without authority ; and 
the contract shall not be enforced. 

Sir Samuel RomiUyyin reply. — ^It cannot be contended, that the 
purchaser is bound to see, that the contract is advantageous to the 
infants ; but the circumstances do not raise an objection of that na- 
ture. This is merely the common case of a sale upon a misrepre- 
sentation ; and though it may iiave proceeded from mere mistake, 
with no design to deceive, the representation must be made good to 
the purchaser : or he must have a reduction of the price. The cause 
of the mistake is of no consequence to him. The proposition, tbdt 
the Defendant's agent did not mean to sell two hundred and seven- 
teen acres, is a fallacy. He did mean to sell that quantity : conceiv- 
ing that to be the amount by the addition of so many acres of fences 

(1) ^U, vol. xiii. 25 ; see the notes, v. 734, 849 ; CdverUy v. WiUtams^ Caknfi 
V. Roebuck, L 210, 221, and the note, 22& 
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and hedges, proceeding from mistake ; the effect of whiA is, that he 
undertook to sell a much greater quantity than he had. Upon that 
done the Plaintiff must succeed ; even if these words <' be tlie same 
more or less " had stood part of this contract ; which words would 
have been very important, if there had been a deficiency of two or 
three actes ; for which reason the Plaintiff was anxious, that they 
should be struok out : but under the actual circumstances they would 
have been perfectly immaterial ; and the objection on that ground is 
properly waived. The question is no more than this ; whether the 
Plaintiff is to pay the full price for less than the whole of his pur- 
chase ; without misrepresentation, or advantage taken by him. 

♦ 1811. Jan. 29th. The Master of the Rolls [Sir [• 401] 
William Grant]. — ^The facts of this case are very few ; 
and there is very little controversy upon them. In the particular, 
which was sent by the Defendant's agent to the Plaintiff's, which is 
the basis of the subsequent negotiation, the woods, called the Kes- 
tle Woods, including the Gulberry Marsh, were represented as con- 
taining two hundred and seventeen acres and ten perches. In fact 
there was not that quantity by about twenty-six acres. No decep- 
tion was intended. The Defendant's agent fell into a mistake ; the 
nature and cause of which now distinctly appear : but I do not think 
myself warranted by any evidence in the cause to infer, that the 
Plaintiff knew the real quantity. A very intimate acquaintance with 
the premises would not necessarily imply knowledge of their exact 
contents; while the particularity of the statement, descending to 
perches, would naturally convey the notion of actual admeasurement. 
Where a misrepresentation is made as to the quantity, though inno- 
cently, I apprehend, the right of the purchaser to be to have what the 
vendor can give ; with an abatement out of the purchase-money for so 
much as the quantity falls short of the representation. That is the 
rule generally; as, though the land is neither bought nor sold pro- 
fessedly by the acre, the presumption is, that, in fixing the price re- 
gard was had on both sides to the quantity, which both suppose the 
estate to consist of. The demand of the vendor and the offer of the 
purc^^aser are supposed to be influenced in an equal degree by the 
quantity, which both believe to be the subject of their bargain : there- 
fore a rateable abatement of price will probably leave both in nearly 
the same relative situation, in which they would have stood, if the 
true quantity had been originally known ; and I do not think, I could 
upon any principle in the case of MortlocJc v. Butter, to 
which this bears no resemblance, exempt these * Defend- [* 402] 
ants from this equity upon the ground of their being trus- 
tees, and not owners. 

But there is a difficulty in this case from the nature of the mis- 
take ; which must have influenced the vendors in their estimate of 
the price in a manner, that, if a rateable abatement were now to be 
decreed, would be extremely disadvantageous to them ; for though 
they believed, they had two hundred and seventeen acres to give to 
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the purcha§3r, and mast be supposed to bave asked a price in pro- 
portion, yet they did not believe, that it was all woodland. They 
imagined, that twenty-eight acres consisted only of hedges and fences, 
and other waste. They could not certainly set the same value up6a 
that, though perhaps it was considered of some value, as upon land, 
covered with wood of mature growth : therefore, by a rateable abate- 
ment from the purchase-money it is clear they must allow to the pur- 
chaser much more than they would have received from him ; and con- 
sequently they would be compelled to accept less than it was ever in 
their contemplation to take. That is not all. The purchaser also 
would obtain a better bargain than be ever had in his contemplation. 
He was in the course of the negotiation furnished with the value of 
the woods, qua wood, as ascertained in the year 1805. The value 
being given, it was immaterial, in that respect, whether the woods 
were spread over a greater or less number of acres. The valuation 
had no reference to the quantity of ground. All the wood upon the 
estate was comprehended ; and it was represented to the purchaser, 
that what he was to get was wood, which in 1805, was of the value 
of 3500/. He has got all the wood, upon which that value was set 
Is he entitled, also, to the value of twenty-six additional acres of 
wood ; which he would have in eflfect by an abatemetit, made to him 

out of the purchase-money upon the proportion merely of 
[* 403] * quantity and price. The wood would have been no more 

valuable to him, if in fact it had occupied two hundred 
and seventeen acres, instead of one hundred and eighty-eight ; nor 
.would he have paid a shilling more for it; as the price of the wood 
was not fixed with reference to the ground, which it covered. There- 
fore it is only in the price of the soil, and not in the price of the 
wood, that (he purchaser could be injured by the mistake of the 
vendor : the particular representing the wood as occupying two hun- 
dred and seventeen acres : the purchaser has the right quantity of 
wood ; but not of soil. He is therefore entitled to some abatement ; 
as they gave him reason to believe, that he was to obtain two hun- 
dred and seventeen acres of soil ; but the abatement is to be only so 
much as soil, covered with wood, would be worth, after deducting 
the value of the wood ; and with an abatement, to be ascertained 
upon that principle, the agreement ought to be carried into execution. 

See note 5 to Cw^ v. Dmne^ I V. 565 ; note 8 to The Marquu of Tawukmd 
V. Stangroonij 6 V. ^28; and the notes to Drewe v. Hanson^ 6 V. 675 with the 
farther references there given. 
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HAMPER) Ex parte. 
[1811, Feb. 4, 6.] 

Distinction as to partners ; with reference to third petsons, and as between the 
partners tiiemselves (a). 

Partners as to third persons by specii&c Interest in the profits, as such : not by rc^ 
ceiving a sum of money, even in proportion to a given share of the profits (b). 

Dormant partner by a share of the profits: but the property by agreement belong- 
ing exclusively to the other : Joint commission not supported ; as the joint 
property would not be liable to Execution under an action against the dormant 
paitner. 

Objection to a joint Commission, that under a separate Commission the Certificate 
had been obtained ; and lay before the Lord Chancellor for allowance. 

fiZecution by a separate creditor against joint property ; subject to account; ascei^ 
taining the toecific interest of the partner in the joint effects (c). 

Commission of Bankruptcy an action and execution in the first instanoa 

Dormant partner, not an ostensible contracting party : a creditor may, but is not 
bound to, go against him((/). ' 

Separate execbtidn under jomt judgment 

Execution against joint property ; Siough the foundation of the Action had no re- 
lation to tiie joint concern. 



(a) " Partnership as to third persons ** forms aa important chapter in Mr. Justice 
Story's work. Story, Partner, ch. 4, § 30 to § 70. 

(6) The test of partnership is a comranni^ of profit, a specific interest in the 
profits, aapn^t in contradistinction to a stipulated portion of the profits as a com- 
pensation for services, hoomia, v. Marskcdl, 12 Com. 69 ; Champion v. Bostunck^ 
18 Wendell, 175 ; Fandenburgh v. HvU, 20 ib. 70 ; Thompson v. Snow^ i Greenl. 
264. Mr# Justice Story considers that a share in the net, and not in the gross pro- 
fits, is here meant to constitute a partner. Story, Partner, § 34 ; see also, Bond v. 
Pittard, 3 Mees. & Welsh. 357; CSUter v. ^tnsor, 6 Pick. 335; BaiUy v. Clark, 6 
Pick. 372; Turner v. Bissdl, 14 Pick. 193 s. Chase v. BarreU, 4 Paiye, 148, 159. 

There are special cases in which a person may be allowed to receive part of the 
profits of a business without becoming a legal or responsible partner ; as where 
seamen take a share by agreement with the ship-owner in the profits of a whale 
fishery or coasting voyage, by way of compensation for their services. 3 Kent, 
Com. (5th ed.) 33, 34 ; Hazard v. Hazard, 1 Story, R. 371 ; Jtftizzy v. Whitney, 10 
Johns. 226 ; Bice v. Jiustin, 17 Masa. 206 ; Lotnyv. Brooks, 2 M'6>rd, 421 ; Bar- 
ier V. Rodmstn, 3 Pick. 4a5 ; Cutter v. ffinsor, 6 Pick. 335 ; Hardin v. Foxcrojl, 6 
Greenl. 76. 

It is admitted by Mr. Justice Story, that a participation in the profits will ordi- 
narily establish the existence of a partnership between the parties in fayor of third 
persons, 4n the absence of all other opposibg circumstances; but, he a4ds, if the 
participation in the profits can be clearly shown to be in the character of agent, 
then the presumption of partnership is repelled. Story, Partner, § 38 to 48, where 
the authorities are carefully considered. See also. Champion v. Bosttaick, 18 
Wend. 175 ; Perrine v. Hankerson, 6 Halst 2, 181. 

(c) The partnership property may be taken in execution upon a separate judg- 
ment against one partner, but the sheriff can only seize and sell the interest and 
right of tbe partner therein, subject to the nrior rights and liens of the other part- 
ners, and the joint creditors therein. For the illustration of this principle, and tlie 
authorities, see ante, note (h) Hankey v. Garralt, 1 V. 239 ; note (h) Taylor v. Fields, 
4 V. 396 ; Moody v. Payne, 2 Johns. Ch. 548 ; Story, Partner, § 26a 

[d] Dormant partners, when discovered, are equally liable, as if their names had 
appeared in the firm, although they were unknown to be partners at the lime 
of the creation of the debt 3 Kent, Com. (5th ed.) 31 ; Pitts v. ffaugh, 4 Mass. 
424 ; Binnty v. 17. £f. Bank, 5 Peters, 529, 561. 

It is in the option of a firm, suing as PlaintMi, either to join the dormant partner 
in the suit or omit him ; as ia the corresponding case of the firm being sued as de-. 

VOL. XVII. » 18 
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Separate CommisstoDS of Bankruptcy had issued' against Rogers 
and Thomas ; and Thomas had obtained his certifieate ; which lay 
before the Lord Chancellor for allowance. A joint Commission af- 
terwards issued ; and the joint creditors, with the view to 
' [* 404] * supersede the separate Commissions, presented a petition 
to stay the certificate. The Petition was opposed by 
Thomas ; on the ground, that the joint Commission could not be 
supported ; upon affidavits ; denying, that therie was any partner- 
ship ; or any joint property : the goods, consigned to Thomas at 
Cadiz, having been originally purchased by Rogers, by bills, drawn 
by him. 

The Lord Chancellor [Elbon]. — ^The question, whether the 
joint Commission can be supported, turns upon two or ihree circum- 
stances : first, whether Thomas and Rogers were partners : not upon 
the present state of the agreement between them ; as they may clear- 
ly agree, that all the property, which is the subject of that agree- 
ment, shall be the property of one exclusively ; but that the other 
shall participate in the profit, arising from it. The cases have gone 
farther to this nicety ; upon a distinction so thin, that I cannot state 
it as established upon due consideration ; that, if a trader agrees to 
pay another person for his labor in the concern a sum of money, even 
in proportion to the profits, equal to a certain share, that will not 
make him a partner : but, if he has a specific interest in the profits j 
themselves, as profits, he is a partner (1). * ^ 

Another consideration is. as to the consequence of that with r^ard 
to third persons ; whether he is a partner for the purpose of enabling 
a creditor, who thinks proper to sue him, to take the property in ex- 
ecution ; and whether those creditors, who do not choose to consider 
him a partner, would be bound. . Suppose two persons concerned 
in a cargo in this manner ; the whole being the property 
[* 405] of one : but a profit out of the proceeds to go * to the other : 
it would be extremely difficult to maintain, that the cred- 
itors of the latter could take in execution a moiety of that cargo ; 

fendants, it is at the option of the plaintiff to join the dormant partner or not; and 
the joinder or non-joinder will not constitute any objection to the maintenance c^ 
the suit Story, Partner, § 241 ; SkxnMT v. iStoeXw, 4 B. & Aid. 437 ; Aoyrf v. 
^tMoidU, 3 Taunt 324 ; BroMington v. JivU, 2 Bing. 177 ; WHmti v. ffaOace^ 8 
S. & Rawle, 55 ; Clarkson t. Gotrier, 3 Cowen, 85 ; Boca-dman v. KuUr, 2 Ver- 
mont, 65 ; Lord v. BaUwin^ 6 Pick. 348^, Mtmndtr v. Barker, 2 Crompt & J. 
133; CbMoy v. Fenndl, 10 B. & C. 671. It is said by Mr. Justice Story, that the 
authorities are not exactly agreed upon the point, where the dormant partner is a 
party vlainSiff; but they all agree as to the point, where such partner is a party 
dtfaidafiL ft is difficult to state any reasonable distinction between the cases. 
Story, Partner, § 241, note. 

If one partner borrows money iii his individual name, a dormant partner is equal- 
ly liable if the borrower represented it to be for the use of the partnership, though 
without such a representation, the creditor mustprove that the money went to a 
partnership use. mhvridgt v. Binney, 9 Pick. 272 ; Uioyd v. ^My, 2 Carr. &. P. 
138. 

(1) AnU^ Ex parte BenflMy vol. v. 424; Pott, Ex parte LangdaU, xviiL 301 ; 
Ex parte Hodgbnson, Ex parte J^arMk, Ex prate fVaUon, xix. 291, 455, 9; Ex 
parte MaHheufij 3 Ves. Sl Bea. 125 ; Smith v. Watson, 2 Bam Sl Cress. 401. 



1811.] HAMPRR, EX FARTC. 465 

subject to the account, which we hear of in these cases. If two per* 
sons openly carry on trade in partnership, another, who gives them 
credit, not knowing, that . there is a dormant partner, may bring an 
action against either of the apparent partners ; and may have execu- 
tion against the interest of that one in the joint effects : but is there 
any instance of an execution against the visible effects of the visible 
partners under an action against the dormant paitner? 
' To illustrate this: in the case of Lane^ Fraser, and Boyhtan (1), 

(1) Hth Mm, 1793. £r parU Holmes. Joint CommisBion of bankruptcy 
•gminst Lane, Fraser, and Boylston, 20th April, 1798. Merchants and co-partnera, 
carrying on trade under the firm of Lane, Son, and Fraser. 

l^ylston'a Solicitor attended by Counsel at the meeting to open the Comniis- 
flion, to oppose it* He was found bankrupt at sev^n o'clock in the evening. 

9Sld,AjprUy 1798, a separate Commission, on the Petition of George Marsh, uras 
sealed against Boylston. Under this he was .found bankrupt, notwithstanding the 
Commissioners had notice of the former declaration of bankruptcy. 

This Petition prayed to supeisede the separate Commission. 

Ex parte Marsh. Petition; insisting, that Boylston never was a partner with 
Lane and Fraser ; that, if he was a partner, there was not a sufiicient debt duis 
from Lane, Fraser, and Boylston, to Holmes, to support the joint Commission ; 
and praying an issue; or an inquiry ; to try whether Lane, Fraser, and Boylston, 
wore indebted to Holmes in 1001. or upwards ; and, in case it should be found 
against the debt, that the joint Commission might be superseded. ' 

Ex parte Botlston. Petition by Boylston; stating the agreement of 1781 ; 
that it was rescinded in 1786 ; that he had never since had any of the promts of 
the trade ; and that the debt of Holmes or any other of the joint creditors was not 
contracted prior to April, 1786, or in respect of such part of the dealings of the. 
house, in which the Petitioner had any concern ; and praying an issue at Law to 
try the debt, and, if found against the debt, to supersede the Commission. 

The Order directed a trial at law in the Court of King's Bench upon two is- 
sues. 

1st, Whether any and what debt was due jointly from Lane, Fraser, and Boyls- 
ton, to John Holmes, at the time of suing out the Commission. 

2dly, Whether Boylston was at any time, and when, and for what length of 
time, and in what business, a partner with Lane, and Fraser : all parties to produce 
books, &.C. under the joint Commission ; and Boylston tp be examined viva voce 
before the Commissioners upon matter, arising in the course of, and in consequence 
of, such production. 

De^, 20lk .4i^.']784, by Lane and Fraser: 

In consideration of 40,000/. lent and deposited with us by Boylston, carrying 
interest at 5 per cent per annum, for receipt of which we have given him our 
two bonds for tlie term of ten years, and we promise and pledge ourselves 
to unite to the 40,000/. lent as aforesaid by Boylston, 80,000/. ; making a capital of 
120,000/. all which to be improved by us Lane and Fraser, in a line of commerce 
and business as partners ; the same as was followed and pursued by us under the 
firm of Lane, Son, and Fraser; and we do hereby promise to pay to Boylston an- 
nually the full amount of one third of the Commission (exempt and free of any charge 
or expense thereon) which should annually arise in transacting the business of tJie 
aforesaid Company, of whatsoever kind of Commissions they may be, and for this 
purpose, we agree, that an account of Commission should be adjusted and made 
up, &.C.; and the said one third of the Commissions should annually amount to- 
3000/. We farther acfree, that Boylston is not responsible for any debts, dues, or 
demands, contracted by us : nor to be Charged or accountable for any losses. 

In April, 1786, Boylston, Lane, and Fraser, came to a new agreement; that the 

* This is not generally permitted. 
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great difficulty arose npon the feet, b? I belieye it was, that Boyls* 
. ton's interest was only an usurious contract for a share of 
[* 407] profits, greatly exceeding * the legal interest of the sum he 
had lent to the concern. Suppose, they had remained soW 
▼ent : an individual creditor of either Lane or Fraser, bringing an 
action, and getting execution,' might undoubtedly have laid hold of 
the effects at law ;asubj6ct to the account, ascertaining the specific 
interest in the joint efl^ts (1) ; but if a creditor of Boylston had 
obtained a judgment in an action against him, how could such a 
creditor have gone against the effects of Lane and Fraser? I have 
no notion that a creditor of Boylston could under a judgment against 
him have laid hold of any thing in the partnership : Boylston's in- 
terest, with regard to his money, not being as a part of the 
[*'408] capital: but that sum being there merely as a ** loan of 
money, with a contract for usurious interest to him by a 
share of the profits. 

"The question then will be, whether a Commission of bankruptcy, 
which is said to be, not accurately, but in some degree an action and 
execution in the first instance, is to vary the rights of creditors ; and 
make a fund, which previously was the property of one, the property 
of both. That forms a new question : if the fact should be, that the 
property belongs to one, or two, exclusively ; whether a creditor can 
by taking out a Commission, instead of bringing an action, make that 
the property of the co-partner, or of all, as against the other partner 
or partners. I do not recollect, that this question was decided in 
BoyUtofCs Case, or any other. 

Let this Petition stand over ; that we may see what passed in 
BoyUtofCs Case (2) ; and that afiidavits may be made upon the fact, 
whether there is any joint property. If there is not, I think, this 
question must be put in a shape for decision by a Court of Law. 

« 

1811. Feb. 6th. Mr. Hart and Mr. Cooke, in support of the 
Petition. — ^The objection to this Petition is, that Thomas was not 
a partner farther than as to personal liability to third persons ; but 
as there is no partnership stock, there can be no joint Commission. 
That has never been determined. In Boylston^ $ Case there was a 
joint Commission against the three, taken out by a creditor of Lane 
• ■ _f * 

former agreement from the 15th of April, 1786, should be null and void ; and 
. Boylston acquits, resijrns, and gives up his claim to said one third or share in the 
Commissions; and Lane and Fraser agree to refund or pay to Boylston the 
sum, deposited by hire ; and for security and due payment of which they had 
given him their bonds, dated the SOth of August, 1784. 

Boylston, in his Petition, insisted, that, since the 15th of April, 1786, he had 
not received any share of the profitsf; but Holmes swore to information and be- 
Hef, that Boylston received the 2000f. a year interest, and the 30002. Commission as. 
before. 

(1) Hankey v. Garratt, anie^ vol. i. 236, and the note, 239. 

(2) In Ex parte Norfolk, the Lord Chancellor says, he believes that case was 
settled by agreement; past, vol. xix. 457. 
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and Fraaer OD die iXHh of April, 1793; and oa the 9fid a separate 
Commission was tal^en out against Boylston^ Three Peti* 
tioBB were presented; one to supersede the * separate [* 409} 
CommisMoa ; the others to supersede the joint Commis- 
sion. The Order directed an issue : first, whether any and what 
debt was due from the three jointly to the petitioning creditor under 
the joint Conimission : secondly, whether Boylston was a partner ; 
and in what business. He was found to be a partner in the Com- 
mission business : the separate Commission was therefore superseded : 
the joint Commission, haying been resisted by Boylston to the ut- 
most, was. established ; and he obtained his certificate under it. 
This question did not arise in that case. The difficulty was, that 
Boylsloo's property was principally in America ; and the assignees 
could not get at it ; as he chose to remain in prison rather than give 
it up. 

In BenfieWs Case (1) be applied to supersede the joint Commis-. 
sion on the ground, that there was a secret . partner : a house in 
France. Lord Loughborough refused to supersede the Commisnon ; 
conceiving, that, though they might go against the sloping partner, 
they were not bound to take that course. 

Any creditor, who can establish, that these parties have conducted 
themselves so, that he has a right to consider them as partners, may . 
take out a joint Conmiission ; and by that mode reach the surplus ef- 
fects of each. When it is once established, that the petitioning 
creditor has a right to consider them as partners, the oonsdquence 
must follow: and he has as much right to tiike out a Commission as 
to bring an action. There can be no doubt of the right of these 
creditors to go in, and assent to, or dissent from, the certificate ; 
which would follow the right to sue at Jaw ; depending on the fact, 
that Thomas was, as well as Rpgers, to participate in the 
profits. * The goods were purchased in the name of Rog- [* 410] 
ers, by bills drawn by him : but it is dear upon the aflSda- 
vits, that these goods, so purchased by Rogers, were to be consign- 
ed to Thomas, at Cadiz ; who by agreement was, either directly, or 
under the name of commission, to partidpate in the profits ; only a 
particular parcel of goods was to be on the sole account of Rogers. 
Can a man, describing himself in the correspondence as a partner, 
'' the friend, correspomient, and partner," on another occasion, say- 
ing, '^ we shall be* the first house, &c." be heard to state by aAidavit,' 
that he was not a partner ? So Boylstcm swore positively that he 
had not received a share of the profits from 1786, when the former 
agreement was annulled : but a letter was proved, dictated by him- 
self, by which Lane and Eraser state, that, notwithstanding that 
agreement was annulled, they held themselves bound in honor to 
continue to him in efikct that share and interest, contracted for ; and 
upon that agreement to continue Boylston's interest, appearing by 

( 1 ) ExpwrU Ber^kldj ante, vol. v. 424. 
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that letter, dictated by him, the partnership was estaUisbed by the 
verdict, under Lord Kenyon's direction. 

This case is precisely the same. Thomas coold not before a Jury 
contradict his oWn letters. Ah issue should be directed to try, 
whether Thomas and Rogers were jointly interested in the goods, 
purchased in the name of Rogers. At least the certificate should 
not be allowed without giving an opportunity to Ae joint creditors 
of assenting or dissenting. 

Sir Samuel BomiUy and Mr. RovpeUy for the bankrupt Thomas. 
— ^The object of a joint Commission is to distribute the joint 
property ; and, where there is joint property, a joint Com- 
[*'4il] mission * is supported ; in many cases at the expense of 
the separate creditors ; who cannot do certain acts' under 
it ; fpr instance, vote in the choice of ass^nees ; but, as there is a 
joint fund to act upon, a joint Commission is supported : without 
inquiring, whether the joint or the separate fund is the largest. If, 
generally, a joint Commission can be muntained, where there is no 
joint property, it clearly cannot in this case : there being two separ- 
ate Commissions subsisting. 

Upon these letters a jury would say, these persons were partners 
to a certain intent : t . e. that they were to share in the profits : but 
not to the effect of making this joint property. Thomas, using the 
expressions, '* friend, correspondent, and partner,", is speaking of the 
different relations, in which they had stood ; not meaning all to apply 
to that moment ; and the description of himself, as partner, means no 
more than at that moment he was entitled to a share of the profits. 
In a subsequent letter be says, he is to be a partner ** now that all is 
safe ; " meaning, that he was to participate in profit, but not to be 
charged with loss. There is no foundation therefore in the circum- 
stances either to supersede the separate Commission ; or to permit 
these creditors, not 'being creditors of Thomas, to come in, to assent 
to, or dissent from, the certificate. 

The Lord Chancellor f Eldon]. — ^If there is joint property, that 
puts an end to all difficulty ; if there is not, after all, that I have 
heard, I have great doubt as to supporting a joint Commission against 
a dormant and ad active partner : a question, which has never been 
decided. It js clear, that a man .may not be a partner, as between • 
himself and another ; though he must be so considered 
[*412] with Reference to third persons : *but was it ever decid- 
ed, that on that, ground, that he is a partner as to third 
persons, he has a property in the effects of the partnership ? In 
Boylston^s Case this objection, according to my recollection, was not 
taken: nor did the issues directed touch it; though going to the 
point, whether Boylston was a partner, not bringing forward the 
question, whether he had any property in the partnership. When 
they came to distribute the effects, they found a difficulty.; and it 
was finally arranged by agreement with Boylston. 

VOL. XVII. 18* 
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In the case of Lodge and FmdaU (1) the dormant partner had a 
property in the effects. In BenfitWs Case (2) the creditor was 
trreditor of Bpyd and Beniield ; and could not, unless by his own' 
consent, be made a creditor of the French bouse : the law upon that 
being dear: that, the dormant partner not' being ap ostensible 
contracting party, the creditor, though he may, if he chooses, is not 
boiind to go against him. 

Some points in this case are clear. Thomas is clearly a partner 
as to third persons; whether as between him and Rogers, is a very 
different consideration. The ground as to third persons is this. It 
is clearly settled, though I regret it, that, if a man stipulates, that, as 
the reward of his labor, he shall have, not a specific interest in the 
business, but a given sum of money, even in proportion to a givfsn 
quantum of the profits, that will not make him a partner : but, if he 
agrees for a part of the profits, as such, giving Him a right to an ac- 
count, though having no property in the capital, he is, as to third 
persons, a partner ; and in a question with third persons no 
stipulation can protect him from loss. Upon * the memo- . [*413] 
randum therefore and the letters in this case there is no 
doubt, that Thomas would be liable. 

Suppose judgment obtained against both : upon which execution 
might be had against either : if execution was tfiken against Thomas, 
who had no property in the effects, I do' not see, how Che creditor at 
Law could under that execution^ touch the effects, being in that 
view the effects of Rogers. If, on the other hand, Thomas had 
been a partner in the property, though the foundation of the action 
had no relation to the joint concern, the Plaintiff might have execu- 
tion against the goods of Thomas. If there was no joint property, 
and a Commission of bankruptcy may be considered as an action 
and execution in the first instance, one question, and a question of 
difliculty, is, whether a joint Commission can be supported against 
persons, who have no joint property, whether, as that person has the 
right against two, both liable, as partners, his individual choice shall 
compel all the other creditors, who might have gone against Rogers 
alone, having the property, to acquiesce in that mode of distribution ; 
though perhaps no one would make that choice. The case b very 
different certainly, if there are joint effects: but,* taking this to 
have been originally the property of Rogers alone, I am not satisfied, 
that there is joint property, from particular instances^ in which they 
might have dealt with particular effects, . which are gone, and the 
money spent; no joint property being, left; or joint debts for prop- 
erty, sold upon the joint account ; which also would be joint effects ; 
the result of which particular transactions, occurring in their general 
dealings. 

Another consideration is, whether, after a Certificate obtained by 

(1) Stated anfe, vol. ix. 589. 

(2) Ex parU Ben/iddy arUe, vol. v. 424. 
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th^ bankrupt uncjlpr a separate Commission, that Commission can be 
superseded on the ground, that there is a joint Commission, 
[*414] ^capable of being sustained. It seems to bQ rather a 
harsh, and a new proceeding : superseding a Commission ; 
under which the baifkrupt has obtained his certificate, though not 
allowed. I should deprive him of his certificate ; though perhaps 
he might not have the opportunity of obtaining another ; if the joint 
Commission should not be prosecuted. The case requires great 
codsideration, before I supersede a separate Commission at the in- 
stance of persons, who may support a joint Commission, when the 
Certificate lies before me (1). •_ 

1. The manager of a partnership concern havin^^a salary, and also receiving a 
share of the profits, cakulated according to a certain proportion of the capital uid 
stock employed in the business, though no part of the capital was advanced by^im 
{miqh proportion being assumed only for the purpose of making an addition to his 
salary, and rendering the amount of that addition contingent upon the skill and 
success of his management), is, unquestionably, a responsible partner as to aU the 
creditors of the firm, of which he is an ostenMU partner, and in the dealings of 
which firm with others he' has acted as a partner; but, as between himself and the 
copartneis, he is not subject, in account with them, to losses sustained by the part- 
nership, farther than as such losses reduce or annihilate his claim to a share of 
profits beyond his salary: Geddts y. ffalUux, 2 Bligh, 296. The difiference be- 
tween a nominal partner and a dormant partner is this : the latter is liable in respect 
of the profits to which he would have acclaim if the business were successful ; the 
former (or the nominal partner) is responsible in consequence of allowing hb naine 
to appear as one of the firm : when he holds himself out as one of the persons by 
and to whom thinp^s are bought and sold, it is immaterial whether he is interested 
in the Capital employed in the trade, or whether he receives a certain fixed salary, 
or one charged- upon and in proportion to the profits, without any property in the 
stock or capital, or, finally, whether^ without any participation whatever in the 
profits, he has, by lending his name, given a decisive appearance of substance to 
the concern ; in either case he is, as to third persons, responsible as a partner: Er 
parU IVaJtson, 19 Ves. 461 ) £r pmit Jadcson, 1 Ves. Jun. 132 ; Smith v. fTatson, 
2 Barn. &. Cress. 162; Ex parU LangdaU, 18 Ves. 301. 

2. The 16th section of the stat. of 6 Geo. IV. c. 16, renders it no longer neces- 
sary to include every avowed (much less everv dormant) partner in ajoint commis- 
sion against others of the same firm ; and, indeed, before the act cited was passed. 
Lord Eldon had declared, that, although a court of common law had recently de- 
termined, when an action was brought against the only known and visible debtor, 
he might plead in abatement, that he had a dormant partner equally liable to the 
demand (and see Er parte Benfidd^ 5 Ves. 426) ; yet he, the Lord Chancellor, 

' would never disturb the decisions which, in a long course of administering the 
jurisdiction in bankruptcy, have stated the acknowledged law of the country to be, 
that a man dealing with A. is not compelled to take B. as his debtor, whom he 
never heard of: Ex parte HodgHntoth 19 Ves. 294 ; Ex partt Mnfolk, 19 Ves. 
458. It \b quite clear, however, that a creditor may, if he choose, go against a 
dormant partner, though he is not bound to take notice of one who is not an os- 
tensible contracting party : Ex parte Matihewsj 3 Ves. & Beat 126 ; Ex parte 
Xiwion, 6 V. 438. . 

S. As to the due application of joint and of separate estate to the discharge of 
joint or separate debts, and id what qualified sense only a commission of bank- 
ruptcy is in the nature of an execution at common law, see, <rnfe, notes 3, 4, to 
Hafdciy v. Gamli, 1 V. 236 ; note 5 to Z^sfer v. DoUand, 1 V. 431 ; and note 3 
to Ex varte Broum, 2 V. 67. 

4. Tne 16th and 17th sections of the statute of 6 Geo. IV. c. 16, provide against 
the hardship pointed out in the principal case, which might, previously to the act, 

{I) Ex paHe Tohin, 1 Ves. & Bea. 308. 
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have been suffered bw a bankrupt, against whom a separate commiwkm had been 
.proceeded with, till he had obtainea his certificate from the requisite number of 
ciieditorB and ttie commissioners, though it was not actually allowed by the Lord 
Chancellor ; and then a joint commission was taken out, to make room for which 
it was necessary to supersede the ^^arate commission. ' 



FOSTER, Ex parte (1). 
[18J0,Tbb.6,7.1 

ADysaTiSEMEirT of bankruptcy in the Grazette suspended ; but only on the ground, 
that there was not a sufficient act of bankruptcy on the proceedings: namely a 
denial to a creditor, with subsequent ajqurobation; but the time not ascertained ; 
nor connected with the previous direction, ten months before the Commission. 

A farther Affidavit was required ; upon which the Commission was superseded. 

Ground of the Generd Order, that the petitioning creditor shall attend in person 
at tbe*opening a Commission of Bankruptcy, [p. 4 1 5.1 

Usefiil, that the existence of the petitioning creditor's debt at the time of the bank- 
ruptcy should appear on the deposition, [p. 415.^ 

Denial to a creditor, with subsequent approbation, if not connected with previous 
diredtion, or if in the interval the debtor had seen, and conversed with, the 
creditor, not an act of bankri^tcy, [p. 416.] 

This Petition was presented by a Bankrupt, before the insertion 
in the Gazette of the adjudication by the Commissioners; praying, 
that the Commission should be superseded ; and the insertion of the 
adjudication in the Gazette stayed. 

The Petition was supported by affidavits ; stating, that there was 
no act of bankruptcy ; and alleging, that the Commission was laken 
out from ^la^ici6us motives ; and that the petitioner is solvent ; and 
is ready to pay his debt to the petitioning creditors, if they will 
furnish i^ proper, account. 

• The Lord Chancellor [ELDON].-^When this petition [* 415] 
was opened, it struck me, that my interposition between 
the adjudication of the Commissioners and the advertisement in the 
Gazette wouM be a very delicate step ; and, if on looking into the 
proceedings) I had found thef adjudication supported by clear evi- 
dence, I would not have interposed : whatever might be the nature 
of the case : but on reading the deposition as to the act of bank- 
ruptcy I think, i take a step in no degree mischievous by requiring 
the affidavit I proposed ; as there is not enough upon the proceed- 
ings to warrant the adjudication. I will explain what I mean by 
that. Lord Rosslyn's rule (2), requiring the petitioning creditor's 
attendance in person upon the opening the Commission, is, I con- 
ceive, founded upon this ) that it is extremely useful in the com- 
mencement of the proceeding to record evidencie, which will in all 
stages be sufficient to support the Commission. 

There is no doubt as to Uie trading in this case. The petitioning 

(1) 1 Rose's Bankrupt Case, 49. 
, (2) General Order, 26th November, 1798. 
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creditor's debt is sworn to according to the usual custom^ as being 
due at the time of the Commission issuing ; and, if the act of bank- 
ruptcy bad been recent, I should not have been called upon to ex- 
amine with the same accuracy the question, whether that debt was 
antecedent to- the balikruptcy ; though I must observe, that it would 
be eminently useful, that this fact also should be made to appear up- 
on the deposition : but, there appearing to. be a debt of a fluctuating 
nature, the Commission issued in January ; and the act of bank- 
ruptcy was in March, nearly ten months before. I ought therefore 
to be quite satisfied, th^t there is a clear act of bankruptcy 
[•416] proved; * and on that ground I thought^ some informa- 
tion might with propriety be called for as to that debt, 
sworn to be due at the date of the Commission* 

It is clear, that no act of bankruptcy has been proved by deposi- 
tion. The witness, whpm I cannot consider as swearing falsely 
merely on the ground, that he is a dischai^ed porter, swears, that in 
March last he received the bankrupt's direction to deny him ; ascer- 
taining the time, when thai direction was given ; but pointing to no 
time, when it was obeyed. Under those circumstances the suspicion 
is not unjudicial, that there is a difficulty in fixing the time, when 
that direction was obeyed ; which might be expected as to the 
month, at least, if not the day ; and the omission is the more extra- 
ordinary, as he mentions the creditor, who did call ; who could 
therefore confirm him ; so as to ascertain, whether the call could be 
so connected with the direction as to make an act of bankruptcy. 
It is true, the witness states, according to the usual course of the 
deposition, that he mentioned the denial to his master ; who ap- 
proved it : and that is very important evidence to go to a jury : but, 
if it turns out, that the denial cannot be connected with the direc- 
tion, the subsequent approbation of it will not make it an act of 
bankruptcy ; and, if in the interval the debtor had seen, and con- 
versed with, these creditors, the subsequent denial would not be an . 
act of bankruptcy. 

In strictness, the bankruptcy not being proved, it nfiight perhaps 
be insisted, that I should supersede the Commission ; and let them 
take out another : but I have a discretion to take a different course ; 
if no fair objection to it can be stated. According to the constant 
course, when a question of this kind is sent to a jury, to require the 
parties to give notice, what is the act of bankruptcy they 
[• 417] ^mean •to prove, I think, this Petitioner has a clear right 
to insist on their laying before me by affidavit, what is the 
act of bankruptcy ; and no mischief can arise from it : as I desire it 
to be fully understood, that, if th^re had been upon the proceedings 
a case, clearly warranting th6 adjudication, I would not have inter- 
posed ; that I do'interpose in this stage of the proceeding upon that 
ground alone, that I do not think, the adjudication is supported by 
this deposition ; admitting that- it is very dangerous to interpose be- 
tween the adjudication and the Gazette (1). 

(1) Postj Ex park LancktsUr^ 512, and the note, 513. 
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The advertisement of the bankruptcy in the Gazette was accord- 
ingly suspended ; and, ah affidavit, required as to the act of bank- 
ruptcy, not proving satisfactory, the Commission was superseded. 

1« This casQ ia reported likewise in 1 Rose, 49. 

2. The caBes in which conuniasions of bankrupt may be auperaeded before they 
Are opened, or the adjudication thereunder may be stayed^ are cases of exception : 
see, aiUe, notes 1, 2, to ExparU Stoke$, 7 V. 405. 



NOVOSIELSKI V. WAKEFIELD. 

[1811, Feb. 7.] 
The thne not enlarged upon a Bill of Redemption ; as upon a Bill of Foreclosure. 

, Th£ Bill was fi]ed by a mortgagor ; praying redemption ; and af- 
ter the usual Decree a Motion was made by the Plaintiff, that the 
time for payment may be enlarged. 

Mr. Richards, in support of the Motion, admitted, he could pro- 
duce only one instance upon a Bill for Redemption : Tapping v« 
Hawes (1). 

•Mr. William Agar, for the Defendant, opposed the [*418] 
Motion ; insisting, that the consequence of failure in the^ 
time appointed for payment of the money is a forfeiture of the estate. 

The Lord Chancellor [Elbon]. — ^This Motion upon a Bill to re- 
deem is new ; and the case cited must, I apprehend, have gone upon 
special circumstances.; as tt^e difference in principle is obvious. The 
Plaintiff in a Bill for Redemption professes, that his money is ready. 
He comes into Court ; saying, << here is the money ; give me my es- 
tate : " but in a suit by a mortgagee for a foreclosure the Court acts 
against a person, unwilling to pay : and imposes upon hint the terms, 
that, if he does not pay, he shall lose his estate. I admit, that time 
is given in that case.. Finding thp practice established by my pre- 
decessors, I have done it, with considerable regret ; as the effect is 
frequently a severe grievance to, the mortgagee ; which I should be 
extremely unwilling to extend by holding, that a mortgagor may file 
a Bill of Redemption ; offering payment at the distance of a year. 
I will not begin such a practice ; and therefore conceiving, that there 
is no precedent, refuse the Motion. 

See, ante, note 4 iojMonkhouae v. The Corporation qf Btdfwrd^ .17 V. 380, aUd 
note 3 to Bastard t. dUarht, 7 V. 489, as to the practice of granting a mortgagor 
an enlargement of the time firat fixed for payment of his mor^ge debt 

(1) 10th Aog. 1810. On Uie motion of Mr. Barber ; opposed by Mr. Spranger. 
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• — v. MILLS, 

[1811, Feb. 7.] 

Paeol subihission to arbitration not within the Stat 9 & 10 ^iil. & Mary, c. 15u 
As to the jurisdiction in Elqaity against an Award under a reference, made a rale 
of a Court of Law, for misconduct of the arbitrators^ &c. where, the Bill was 
' filed before. the rule made in the Court of Law, QiMcre (a). 

The Bill was filed on the 31st of October, 1810; to set aside an 
award, made in the Vacation ; alleging misconduct of the arbitrators 
in not giving time for the examination of the Plaintiff's witnesses ; 
and also as being upon the face of it an excess of authority ; viz. an 
dward, generally, as to all matters in difference ; the reference being 
confined to the accounts of a stage-coach concern between York and 
Manchester. . The Answer alleged, that it was verbally understood 
and agreed, that all matters in dispute between them should \^ re- 
ferred ; and that it Was upon the faith of such verbal agreement that 
the Defendant entered into that written agreement. After the BrU 
was filed, the submission* was made a rule of the Court of King's 

' Bench under the Statute (1). ' 
[* 420] * A Motion was made for an Injunction. 

Sir Samuel RomiUy and Mr. Heald, in support of the 
Motion.— An objection will probably be taken to the jurisdiction ; 
upon the authority of the cases Nichols v. Chalie (2) and Gtnnett 
V. Bannister (3) : but in those cases the reference had been made a 
rule of the Court of Law before the Bill filed : in this instance that 
is done, after the Bill filed, for tbe mere purpose of ousting the juris- 
diction ; which^ having once attached by the laches of the Defend- 

(a) The Statute 9 & 10. William III. c. 15, in England, authorizing suhmiseion 
to arbitrations to be made a rule of the Court of King's Bench, or c&er Court of 
Record, has very materially changed the jarisdicfion of the English Courts of 
Equity, over awards made under submissions in pursuance of the Statute.. The 
question, how far an award made upon a^submissioh pursuant to the statute ousted 
the jurisdiction of Courts of Equity, was much discussed' by Lord Chancellor 
Brougham, who decided against the jurisdiction. Mdtols v. iZoe, 3 Mylne &> 
Keen, 431 ; 2^ Story, £q. Jur. § 1450, note. 

(1) Stat J) & 10 Will. III. c. 15 ; declaring, that it shall or may be lawful for 
all merchants ^nd traders and others, desiring to end any controversy, suitor quar- 
rel, controversies, &c. for which there is no other remedy but by persona] action, 
or suit in equity, by arbitration, to agree, that th^ir submission ca their suit to the 
award or umpirage of any person or persons should be made a rule of any of his 
Majesty's Courts of Record, which the parties shall choose ; and to insert such 
their agreement in their subriiission, or the condition of the bonds, or promise 
whereby they oblige themselves respectively to submit to the award or lunpirage 
of any pereon or persons ; which agreement, being so made and inserted in their 
submission, or promise or condition of tlieir respective bond^; shall or may upon 
producing an affidavit thereof, made by the witnesses thereunto, or any one of 
them, in the^Coiirt, of which the same is agreed to be made a rule, be entered of 
record in such Court ; and a rule shall thereupon be ipade by the said Court, that 
the parties shall submit, &c. 

(2) Ante, vol. xiv. 365. ' 

(3) Ante, vol. xiv. 530; see the note, 534 ; Lord Lonsdale v. Littiedale, ii. 45], 
and the note, 453. 
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ant, omitting to make the award a rule of Court, cannot be affected 
^ by any subsequent act. 

Mr. Rkhards and Mr. WethereUj for the Defendant.-^It Is not 
necessary to enter into the circumstances of conduct; appearing 
clearly in the Answer ; stating beyond the submission in writing to 
arbitration, some other aiccoutits, diatinotly agreed by parol to be in- 
cluded in the submission : all the claims- examined a considerable 
time before- the award ; which was made upon the omission to pro- 
duce witnesses against one or two items, objected to ; though the op- 
portunity was given. This point is closed for ever by the two cases 
mentioned : vvhich received great consideration ; unless a distinction 
can be maintained upon the circumstance, that the Bill was filed, be- 
fore the reference was made a rule of the Court of Law. The De- 
fendant took that step as soon as he could ; having no opportunity, 
before the Bill was filed. The jurisdiction cannot be changed by 
such an accident. 

• Sir SomUel Romilfy, in reply. — A verbal reference can- [* 421] 
not be set up, beyond the written paper, stating distinctly 
one subject of dispute ; upon which agreement in writing the award 
professes to proceed ; but v^as made without evidence ; as it was im- 
possible to produce the witness within the time allowed. 

The Lord Chancellor [Eldon]; — ^Another . objection arises in 
this case. Taking the arbitrator to have bad power oy parol to enter 
ou other subjects than those contained in the written submission, can^ 
the award as to so much as is int^odi^ced by parol be made an award 
upon a reference under the Statute) I have always understood, 
that, where an award is to be m^de a rule* of Court, the submission, 
that it shall be so, must be in writing. If there is a parol agree- 
ment to make a reference a rule of -Court, until it is actually made 
ao, either party may reeede irom it. The word "insert,"- in the 
Statute must mean an act,- that infuses that submission into, some- 
thing written. 

Sex the notes to Jlli^dWS T. ^arrif, 2 V. 12a 



422 ' wiLKiKs*v. Amiv. {1811. 

WILKINS V. AIKIN. 

[1810, AuausT 4.] 

CoFTRisHT in an individual wcH^k; not in a general subject; though finom its na- 
ture, the consequence may be close resemblance, and considerable interference, 
as in the case of maps and road books (a). 
• Action directed, to try, whether a work on architecture was original ; with a fair 
use of another work, by quotation and compilation ; which in a considerable de- 
gree was. admitted (6); the Injunction maintained in the meantime; viz. by 
permitting the sale on undertaking to account according to the result of the 
Action (c^ , ^ • 

Whether the oopyincf of a map, as an illustration in|L fkir history of all the maps 
' of a^ County, would be restrained, as an invasion of Copyright, QiMere, [p. 425.] 

The Bill Stated, that iii 1807 the Plaintiff, having travelled into 
Sicily and Greece, published a work in oiie volume folio under the 
tide of ^^ The Antiquities of Magna Grsecia," with prints, taken from 
drawings, made by him at great expense ; and that the Defendants 
have lately published and sold in one volume folio a work, entitled 
<' An Essay on the Doric Order of Architecture ; ^' which is in a great 
measure a copy of the Plaintiff's work ; both as to several of the pages 
' and prints ; in <;>ppo$ition to the pretences alleged, charging that the 
Defendants' work is hot a fair abridgment of the Plaintiff's ; and that 
many whole' passages are printed without alteration ; and praying an 
.account and Injunction. 

The Defendants by their Answer stated, that Aikin was a member 
of a Society of Professors of Architecture ; and his work was ^n essay, 
chosen by himself ;«and composed according to the rules of the So- 
ciety ; and published by their Order, without any intention of injuring 
the Plaintiffs work ; with which it was not conceived to interfere ; and 
the Defendant had begun the composition of his essay, and made the 
drawings of most of his plates, before the Plaintiff had published his 
work. They stated, that they do not conceive, that the Defendant's 
work is an exact copy of the Plaintiffs ;^ but submit, that the nature 
of it is entirely different ; that neither of them can come into com- 

(a) See ante, note 16)' Corey v. Faderij 5.V. 2A ; and particularly as to maps and 
road-books, note (a) Longman v. Winehister, 16 V. 269. 

(6) In some cases of this nature a Court of Equity will take upon itself the task 
of inspection and comparison of books alleged to be a piracy. Ltwisy, JFViZMovi^ 
2 Beavan, 6. But the usual practice is, to refer the subject to a Master, who then 
reports, whether the books differ, and in what respects ; and upon such a report, 
the Court usually acts in making its interlocutory, as well as its final decree. 2 
Stoiy, Eq. Jur. § 941 ; Eden, InTunc. ch. 13, p. 289. 

In the case of a patent, if it has been but recently granted, cmd its validity has 
pot been ascertained by a trial at. law, the Court will not generally act upon its 
own notions of the validity or invalidity of the patent, aii^d grant an immediate in- 
junction ; but will require it to be ascertained by a trial in s Court of Law, if the 
defendant denies its validity^ or puts the matter m doubt 2 Story, Eq. Jur. §934 ; 
J^accm V. Janei, 4 Mylne &. C. 433, 436. 

(e) 2 Story,.£q. Jur. $ 932, 933, 934, 935 ; Bacon v. J(mes, 4 Mylne & C. 433, i 
436. 
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petition, with, or injure the salo^of, the other ; as the Plaintiff's work 
is an account of the Antiquities, of. Magna Grsecia : not 
only giving * full and detailed accounts oi the existing re^ [* 4231 
mains of architecture, with conjectural and theoretical les- 
torationSy but also entering at large into the history of the various 
states : the Defendant's Work being confined to architecture, and 
to the Doric Order only ; and the Defendant, instead of copying, 
having only quoted and used, the Plaintiff's work, as the works of 
others, and not surreptitiously. 

. The Answer then stated, some instances, in which the Defendant 
had copied from the Plaintiff's work; representing them as fair 
quotation, compilation, and abridgment ; as the Plaintiff had quoted, 
and referred to, preceding authors ; admitting also, that the De- 
fendant had, in some instances, pointed out, copied from the Plain- 
tiff's drawings; insisting, that in all other parts of his plates the 
Defendant had not copied from the Plaintiff ^s drawings or prints ; 
but had himself drawn from the arithmetical figures of measure- 
ments, mentioned in the . Plaintiff's plates, and in the text of his 
work ; and by no means from his diagrams or drawings ; that in so 
constructing his plates he had discovered various instances, in which 
the Plaintiff's measurements are inconsistent with his delineations, 
^and with each other ; describings in what respect the Defendant's 
plates were original, and more correct; and concluding, that his 
work was, not an abridgment of the Plaintiff's, but a distinct 
work; containing some quotations, from, and abridgments of, 
small parts of the Plaintiff's, by no means the most valuable or ma- 
terial ; forming only a very small part of the Defendant's- work ; ' 
consisting of twenty-three pages of letter-press ; of which such 
abridgments and quotations, dispersed in different parts, do liot in 
the whole exceed three pages: the Plaintiff's work consisting of 
seveiity-four : the Defendant's work having only seven plates ; and 
the Plaintiff's seventy-two plates and thirteen vignettes; 
* those parts, which form the subject? of complaint, hav- [*424] 
ing been formerly given to the world by various authors ; .^ 

and the said quotations, abridgments, and copied lines, are such as 
may fairly be taken t)y one author from another ; especially by au- 
thors, treating on any particular branch of architecture, from those, 
who have visited and described particular buildings, which illustrate 
such art, 

Mr. Hart' and Mr. Bell, for the Defendant, moved to dissolve the 
. Injunction. 

Sir SamUel RomiUy and Mr. Shadwell, for the Plaintiff. 

The Lord Chancellor [Eldon]. — ^The jurisdiction upon sub- 
jects of this nature is assyroed merely for the purpose of making ef- 
fectual the legal right ; which cannot be made effectual by any ac^ 
tion for damages; as, if the work is pirated, it is impossible to lay 
before a Jury the whole evidence as to all the publications, which 
go out to the world, to the Plaintiff's prejudice. A Court of Equity 
therefore act^, with a view to make the legal right effectual by pre- 
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veating the publieation altogether ; and a^cordiiigly in the e»r- 
cise of this jurisdiction, where a. fair doubt appears, as to the Plain- 
tiff's legal right, the Goun always directs it to be tried; making 
some provision in the intericn, the best^ that (;aR be, for the benefit 
of both parties. 

Theife is no doubt> that a. man cannot under the jxretence of quo-. 
tation, publish either the whole or part of another's work ; fhot^h 
he may use, what it is in all cases difficult to define,, fair qudtatiop* 
Difficulties have arisen in cases, that have occurred ; upon which I 
should have taken the same course by sending them to the 
[*425] * consideration of a Court of Law. In the ease of 
maps (1), for instance; one man publishes the map of n 
county : another man, with the same design, if he has equal sh||i 
ai)d opportunity, will by his own labor produce algiost a fac simUe ; 
and has a right to dp so: but from his right through tha} mediutti 

.was it ever contended, that he might copy the other map? Sup- 
pose. a publication; professing to be an account of the im|;^ovementr 
of maps of the county of Middlesex; compiling the .history of all 
the maps of it ever published ; pointing out the peculiarities, be- 
longing to them; and giving copies of them ail; as well those, the 

' copyright of which Imve expired, as those, of which it was subsist- 
ing : it is not easy to say with certainty, what would be the decision 
upon such a case. If it was a fair history, of the maps of the 

.county, which had been published, and the publication of the indi- 
vidual map was merely an illustration of that histpry, that is one way . 
of stating it: but if a jury cbuld perceive the object to make a 
profit by publishing the map of another man, that would, require a 
different consideration. The slightest circumstances therefore in 
ihese cases make the most important distinction. , So in the case of 
a. book of roads : there is no doubt^ that, though any man may pub- 
lish a book of roads, that would be preeisely the same as Patter- 
son's,, yet he cannot (ake that book, and copy it (2). 

The fair question therefore upon such a compilation ad this is, 

whether it is competent to the Defendant io pubHsh to the world, 

these plates ; which it is admitted he could not publish as copies of 

. the Plaintiff's. I have lio doubt, that both these parties 

, [* 426] are actuated by very honorable * views. Upcm inspection 
of the difierent works I observe a considerable proportion, 
taken from the Plaintiff's, that is acknowledged ; but also much, that 
is not ; and in determining, whether the former is within the doc- 
triile upon this subject, the case must be considered as also present- 
ing the latter circiimstance^ * The question upon the whole is, wheth 
er this is a legitimate use of the Plain tifTs publication in the fair ex- 

^ ercise of a mental operation, deserving (he character of an original 
work.* The effect, I have no doubt, is prejudical : it does not fol- 

(J) See, antCi MaUhetcson v. Stockdale^ yoL xiu 270 1 Longman v. WindtjuUr^ 
xvi. 269. 

(2) Caman v. BotdeSi^ Bra. a C. 80; Ottry v. Longman, 1 East, d5d; Cwry 
V. liden, ante, vph v. 94 ; sse the note, diS. . . 
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low, that therefore there is a breach of the legal right : but where 
that is so, and there is a fair question, the Injunction ought not to 
be dissolved : but according to the usual course, maintaining the In<- 
junction, an actioii should be brought forthwith. - The proper course 
in this instance will be to permit this work to be sold in the mean 
time : the Defendant undertaking ^to account according to the result 
of the action. . 

SfE the notes to Cory v. Ihden, 5 V. 24. 



ROWTON, Ex parte (I). 

[1810, August 17, 22.] 

Short biUs remitted by a Coantry bank to their banker in London ; standinff at 
the bankruptcy of the latter entered short, in the usaal way ; not being one. 
Ordered on Petition in the bankruptcy to be delivered up by the Assignees to 
the Country bank ; who, not being creditors, when the Petition was presented, 
the cash balance being against them, had since become so ; tumingjt in their 
favor by taking up the bankrupt's acceptances on their account. The Order 
was made witoout requiring tne Petition to be amended by stating that fact; 
but upon consent of the Crown ; holding an extent for acceptances of the bank« 
rapt on account of duties, received and remitted specifically by the Country 
bank. 

Short Bills in the hands of a banker are specifically the property of the remitter; 
subject to a lien for the balance of die account, [p. 431.] 

Preference of the assignment under a Commission of bankruptcy to an Extent for 
general acceptances, not due at the bankruptcv, [p. 431.] 

Distinction upon acceptances for the money of the Crown, specifically remitted, 
[p. 431.1 

Whether the debt, so constituted, can be altered by takiiuf the scceptance, or it is 
to be considered only as a collateral security. Quart, ^ 431.] 

At the time of the bankruptcy of Brickwood and Co., 
bankers in London, the account between them and *the [* 427] 
petitioners, constituting the Chester and Shrewsbury Bank, 
stood thus: 

Brickwood Sl Co. Dr. Cr. 

£ £ 

n- p-.«.u».«— ( Cash, 21,000 Acceptances pf Bills, drawn by 

By Remittances J g^^^^ ^.^^^^ g^j ^^ ^^ Petitioners in favor of the 

Excise, 20,000 

Acceptances of Bills, drawn in 
fa?or of IndiTiduals, 6,000 

Neither the short bills nor the acceptances of the bankrupts, were 
due, when the CommissicHi issued. The former were entered short 
according to the usual course of bankers in London (2). The 

. (1) 1 Rose's Cases in Bankruptcy, 15. 
(2) This entry is in a separate column of the account; specifying the amount 

VOL. XVII. 19 
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bills, held by the Excise, were drawn on account of Excise duties, 
received by the petitioners ; and upon that debt iein extent had issued 
against the bankrupt's property. 

The Petition prayed an Order upon the assignees to deliver up to 
the petitioners the excess of the short bills beyond what was suffi- 
cient with the cash balance of 21,000/. to cover the outstanding ac^ 
ceptances. 

Sir Samuel RotniUy^ Mr. Hart^ and Mr. TroweVf for the assign- 
ees, objected, that the Lord Chancellor had. no jurisdiction in bank- 
ruptcy to make such an Order ; and the Lord Chancellor, agreeing 
to that, was proceeding to dismiss the petition ; but, being pressed 
with the extreme importance to the petitioners of obtaining i^Iief; 
which could not upon a bill be bad before the Vacation, and upon 
a suggestion, that the Crown, being satisfied out of the cash bal- 
ance, would consent, gave permission to have it a^ued. 
[* 428] * In the interval the consent of the Attorney-General, on 
the part of the Crown, was procured ; and the petition- 
ers having taken up such of the acceptances for 6000/. as had fallen 
due, namely, 5300/., stood as creditors of the bankrupts; having a 
right to prove under the Commission. 

Mr. Leach and Mr. Montague, in support of the Petition. — These 
petitioners, who, it is true, were strangers to the Commission, when 
the petition was presented, now stand here as creditors ; entitled, 
and desirous, to prove their debt under the Commission. The as- 
signees, admitting all the facts, that, besides these short bills, they 
are in possession of 21,000/. in cash, applicable under the Com- 
mission, raise this objection, not upon any merits, but for the pur- 
pose of imposing terms, to which under these circumstances, and at 
this period, prudence may compel the petitioners, if they cannot ob- 
tain this summary relief, to submit. 

With regard to the question of jurisdiction, considered as applied 
to the case of a mere stranger, as it stands upon the face of the pe- 
tition, abstracted from the (act, that has since occurred, the jurisdic- 
tion must be maintained. It is derived from the nature of the au- 
thority, given to the Lord Chancellor by the bankrupt laws : and 
has been exercised without any doubt in various instances : Ex par- 
te Clare (1). Ex parte Flyn (2). Ex patte Dumas (3). Ex parte 
Emery (4). Ex parte Oursell (5). Ex parte Murray (6). Ex parte 
Sayers (7). •In none of these cases does it appear, that 
[* 429] the jurisdiction was exercised upon the consent of the par- 

of the bill ; and the time, when it will be due ; and the amount, when received, » 
carried into the column of cash. See GiUs v. Perkina, 9 East, 12. 

(1) 1 Cooke's Bank. Law, 5th edit 383: 8th edit. 990. 

(2) 1 Atk. 185. 

(3) 1 Atk.233; 2Ve8.582. 

(4) 2 Vea. 674. 



(5) Amb. 287. 

(6) 1 Cooke's 

(7) .OtUe, vol v. 169. 



'6) 1 Cooke's Bank. Law, 5th edit. 379; 8th edit 384. 
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ties. In Ex parte Stephens CL) upon a Petition by a creditor and 
a stranger the Lord Chancellor made an Order, restraining the 
assignees from proceeding at law : an Order substantially for the 
benefit of the stranger. 

These Petitioners, by presenting their Petition submit to the juris- 
diction ; and your Lordship will enforce obedience from them to any 
Order you Itnay think proper to make. Upon principle, and without 
relying on these authorities, the consent of the assignees is not re- 
quired. Under the first Statute (2) upon this subject, vesting the 
property by a summary process in certain high officers of state, for 
the satisfaction of the creditors, would not the Petition of a stranger, 
proving, that his property, to which the creditors had no title, was 
seised, and praying, the restoration of it, have been immediately 
granted ? Can it be maintained, that he would have received this 
answer? <'It is true : your property has been seised ; and the law 
is clear, that the creditors have no right to it ; yet it shall not be re- 
stored to you, the true owner?". The dominion over the property 
by this summary process was given for the purposes of justice ; and 
from the nature and object of that dominion an authority to prevent 
injustice may be implied. 

The next Statute (3), transferring the powers, giveq by the for- 
mer, to Commissioners, appointed by the Lord Chancellor, makes 
no difference in this respect ; and it cannot be represented, that the 
assignees, appointed under a subsequent Statute (4,) have greater au- 
thority than the Commissioners had previously. The as- 
signees are intended * to assist, not to obstruct, the Great [* 430] 
Seal in the due administration of the bankrupt's estate ; 
subject to the same control as other officers in the superior Courts ; 
Ex parte White (5). An officer of a Court of Common Law, ob- 
taining under color of his office property, to which he has no title, is 
ordered instantly to restore it ; and why should assignees be permit- 
ted to retain property, to which they admit they have no right in 
law or equity ? Except with reference to the Statute of James I (6), 
which has no application to a deposit of short bills, the assignees are 
in no better situation than the bankrupts would have been in. Brick- 
wood and Co., if they had not been bankrupts, could have main- 
tained no claim to this property ; and the disappointment of the as- 
signees by the effect of the right of the Crown to take twenty 
shillings in the pound out of the other property, cannot give them a 
better title. 

At least, if the opinion, that this jurisdiction cannot be exercised 
in favor of a stranger, prevails, an opportunity should be allowed to 
amend the Petition by bringing forward the actual state of the ac- 

(L) wJnte, vol. xi.24. 

(12) Stet 34 & 35 Hen. Vni. c. 4. 

(3) Stat 13 Eliz. c. 7. 

(4) Stat 5 Geo. II. c. 20, s. 2a 
(.5) 1 Atk. 90. 

(6) Stat 21 Jam. I. c. 19, s. 11. 
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counts at present ; by which the Petittonera will appear to be credit* 
ore in respect of 53001. of the bills for 6000/. taken up, as they be- 
came due ; onlyj TOO/, being left outstanding : which will also be 
taken up, when due, in the course of a few days. 

Af^. 22d, 1810. The Lord CuAJfCEhhoa. [Eldon].— The first 

question is, whether under the circumstances of this case these short 

bills ought to be delivered up : if they ought, secondly, 

[* 431] whether sitting in Bankruptcy I * have jurisdiction to oiake 

an Order for that purpose on Petition ; as in the Court of 

Chancery by Decree. 

If the Bankruptcy had not happened, it is clear, that the Country 
Bank would have been entided to say, the short bills were their prop- 
' erty in the hands of Brick wood and Co. subject to a lien upon them 
for the balance of the account ; but not to be considered as cash ; 
being written short ; and credit not given for them as cash ; and 
therefore upon an offer to let the^ cash balance be applied in ex- 
tinction of the acceptances of Bricki^ood and Co. on account of the 
Country Bank, and to provide for the deficiency, they would have 
been entitled to have the short bills delivered up. The assignees 
then are in no better situation, with reference to the law of mutual 
credit, than the bankrupts themselves would have been in. 

Then, with regard to the extent in the listte case of 7%e Attorney 
Oeneral v. BelA the opinion of the. Court was, that where the Crown 
had taken acceptances, not due at the time of the bankraptcy, hav- 
ing by virtue of those acceptances given credit, and the bankrupt 
not being indebted at the time of the bankruptcy, the assignment 
would prevail over the extent ; and, if this case was precisely the 
same, it would be for the consideration of the Attorney General, how 
far he would keep the extent alive. There is however a great dis- 
tinction between acceptances in the hands of the Commissioners of 
Excise, where the specific money of the Crown, or bills, taken for it, 
cannot be proved to have been remitted to the banker in town, and 
where that can be proved. Such a case' occurred about thirty yefirs 
ago ; where the bankers, having received the specific bills 
[* 432] or money, * were considered as the Crown's debtors ; and 
recollecting the nature of a debt to the Crown, it is difli- 
cult to maintain, that, the debt being constituted, a mere acceptance, 
given to the Commissioners of Excise, can alter the nature of that 
debt ; that it can be considered as more than a collateral security. As 
to the effect of the extent I shall say nothing; observing merely, that 
the officers of the Crown are not willing to pursue questions, that 
cannot be supported. Still the question is, what is the law. If the 
'Crown has these extents, and can take this cash balance in discharge 
of these acceptances, let them take it; and the assignees, unless they 
can support the objection to the jurisdiction, have hardly any case to 
state. 

Then can this be done in bankruptcy ? I am upon farther con- 
sideration strongly of opinioui that I have this jurisdiction ; and I 
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shall exercise it witboat requiring them to amend their Petition ; 
merely to state the fact, that they are now creditors, claiming to prove 
under the commission. * As those, who make the application, submit 
to the jurisdiction, I can bind them ; and, as far as the assignees are . 
concerned, I have a right to take order for the disposition of the ef- 
fects. Considering the Petitioners therefore entitled to have these 
short bills delivered up, I grant the Order for that purpose. 

The Order was made accordingly for delivering up the short bills, 
and the proceeds of such as had been received } stating the consent 
of the Crown (1), _^ 

1. This case is likewise reported in 1 Rose, 15. 

2. Bills remitted to a banker, and remaining in his hands at his bankruptcy un- 
due, or, if due, not applied in the way they were directed to be appropriated, 
remain the property of the remitter, subject only to a lim for the amount of any 
balance due from him to the bankrupt : see, anUj the notes to Ex parte Sauer$, 5 
V. 169. 

3. A commission of bankruptcy will prevail against a subsequent extent at the 
suit of the crown ; and it is no objection to a commission that it was issued for that 
very purpose : WydowfCi eaae, 14 Ves. 87. 
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[1811, BiAacH L] 

Specific performance of a contract to purchase enforced against a subsequent 
purchaser, at aft advanced price, with notice ; who was decreed to convey on 
payment to him of the price, for which the Plaintiff contracted. 

The possession of a tenant is notice to a purchaser of the actual interest he may 
have ; either as tenant; or fiuther, as in this instance, by an agreement to pur- 
chase the premises (a). 

In this case (2) the L6rd Chancellor [Eldon] pronounced the 
following judgment : 

I have already expressed my opinion, that the Plaintiff is entitled 
to a specific performance of the agreement for the sale of these 
premises to him ; and, with regard to the subsequent sale by the 
Defendant Davison to the other Defendant Cole, my notion is, that 
the Plaintiff has an Equity to have a conveyance of the premises 
from Cole; upon the ground, that Cole must be considered in 
Equity as having notice ^f the Plaintiff's equitable title under the 
agreement ; that Cole was bound to inquire ; and therefore, without 

(1) P<wf, Ex parte SoUerSy voL xviii. 229 ; Ex parte Pease and OOierij Country 
Banks, xix. 25, ^1, and the references ; 1 Rose, Bank. Cases, 232, 243,254, 260; 
ante, Hassell v. SmUhara, xii. 119. 

(a) Where a tenant is in possession of the premises, a purchaser has implied 
notice of his title. See anU, note (a) DanieU v. DavUonj 16 V. 249 ; note (a) 3%- 
lor V. Stibbert, 2 V. 439. 

(2) Reported, ante, vol. xvL 249. 
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going into the circumstances, to ascertain, whether he had, or had 
not, actual notice, he is to be considered as a purchaser of the other 
Defendant's title, subject to the equity of the Plaintiif to have the 
premises conveyed to him at the price, which he had by the agree- 
ment stipulated to pay to that Defendant ; and that it is competent 
to the Court to make that arrangement as between Co-defendants. 

The Plaintiff therefore, deducting his costs out of the money he 
is to pay, must have such conveyance from one or both the Defend- 
ants, as the Master shall settle, if they differ: but I can go no farther 
than to regulate as between the Defendants the payment of that 
money, which the Plaintiif is to pay. 

Ses, anUj the notes to S. C, 16 V. 249. 



[•434] PURCELL v. M'NAMARA. 

[Idll, March 6, 17.] 

Re-kza MUTATION Dot of coufse ; but at the discretion of the Coort on special 
application. 

Order, after Decree, on behalf of a Defendant for the examination of another De- 
fendant upon Interrogatories, who had been examined, and cross-examined ; 
restrained to such of Uie points in the cause, to which -she had not been exam- 
ined, as the Master should think reasonable. 

Interrogatories for examination of a party settled by the Master. 

A MOTION was made on behalf of the Defendant M'Namara, that 
the other Defendant Margaret Purcell may be examined upon inter- 
rogatories before the Master. The Motion was made after the De- 
cree (1); and this Defendant had been examined in chief; and 
cross-examined. 

Mr. William jigar, for the Defendant, moved it as a Motion of 
course. 

Sir Samuel Romilly and Mr. Harty for the Plaintiff, objected to 
this, as a Motion of course ; insisting^ that such an application 
could only be made upon affidavit as to the points, to which the 
testimony of this party, who had been already examined, and cross- 
examined, was required. 

Mr. Agar referred to the case of Brovming v. Barton (2) and 
Saun/er v. Bowyer (3). i 

Mr. Cooke {Amicus Curia) said, the interrogatories for the exam- 
ination of a party are settled by the Master ; not, as in the case of 
a witness, by Counsel. 

(1) Ante, vol. xiv, 91. See FYanklyn v. CotquJumn, xvi. 218. 

(2) 2 Dick. 508. 

(3) 1 Bro. C. C. 388. 

VOL. XVII. 19* 
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(1) The Lord Chancellor [Eldon] agreed to tha^t; and ^said^ 
though the usual direction is to examine the parties as the Master 
shall think fit, the practice had been long settled^ that the Master 
cannot, without an Order, examine a party, who has been previously 
examined ; that it is not of course ; but in the discretion 
of the Court to * grant or refuse it. His Lordship said, [*435] 
he would consult the. Master ; and on a subsequent day 
intimated the Master's wish to examine this Defendant upon certain 
points. 

The Order was afterwards 'drawn up from the following Minute, 
approved by the Lord Chancellor : 

" Let the Master be at liberty to examine the Defendant Margaret 
Purcell upon interrogatories to such of the points in this cause, to 
which she has not yet been examined, as the Master shall think it 
reasonable, that she should be examined to ; and the Master is to 
settle the interrogatories (2)." 

See, on^ the notes to S. C, 14 V. 91. 



LANGHAM v. SANFORD. 
[RoLts.— 1811, March 11, 12, 15.] 

Executor, having general and specific legacies, not expressly for his care, &c. 
was not precluded from living evidence of the intention, uiat he should have 
the residue beneficially, by an exception of plate out of furniture bequeathed 
to him, and by a bequest to him of a contract for a leasehold house, subsequent 
to the appointment of Executor: the effect being only, that he should not take 
the plate under that bequest of furniture ; and a future disposition of the resi- 
due might have been contemplated. 

Upon the evidence, raising no dhrect intention in his favor, but mere inference 
frpm equivocal declarations, with an intention to make an express residuary 
disposition, the Executor declared a trustee of the residue for the next of kin (a). 

Executor, having a legacy expressly for his care, &c. cannot produce evidence of 
intention, that he should take the residue beneficially, [p. 44«).] 

^ Sir John Chichester made his Will, dated the 28th of May, 
1808, beginning in the following terms : 

*' I Sir John Chichester of Upper Grosvenor Street in 
* the county of Middlesex do give and bequeath to my [* 436] 
friends hereinafter mentioned the following legacies to be ' 
paid out of my personal estate within one year after my decease : 
to the Reverend John Sandford of Sherwell in the county of Devon 
the sum of 10,000/. sterling -together with my furniture in my 

(1) Ex Relatione. 

(2) See Sandford v. Paul, ante, vol. i. 398, and the note, 400. 

(a) The questions between the executor and next of kin as to an unbeoqeathed 
residue are of little practical importance in the United States, and in England 
since the Statute 1 Wm. IV. cap 40. See ante, note (a) GriffJOa v. Hamilton, 12 
V. 298 ; note (a) J^onnt v. Fmdi, 1 V. 344 ; note (a) MtMt v. M\irray, 5 V. 15a 



436 langhaH v. SAVroiu>. [1811. 

houses in Upper Grosvenor Street and at Wickham, (plate 6nlj ex- 
cepted)." 

The testator then gave^ several pecuniary legacies, among them, 
<' to Mrs. Vernon, Mrs. Fry, and Mrsi Edwards, daughters of my 
late uncle William Chichester 5001. each : to Charlotte and Jane San- 
ford daughters to the late John Sandford of Nynehead, SOOOL 
each ; " followed by a legacy, and annuities to servants ; and con- 
cluded thus: 

<< And I appoint the aforenamed John Sandford, Clerk, my exec- 
utor." 

The testator executed three codicils on the ^9th and Slst of May, 
1808 : two of them merely giving legacies : the third, dated the Slst, 
containing the following declaration : 

^^ As I have this day given directions to Mr. Harman to prepare a 
Will for me disposing of my paternal and maternal estates but lest 
I should die before the same can be got ready for my signature I do 
hereby give all the timber growing upon the estate of my wife which 
I inherit' from her that is fit and proper to cut down to Geoige 
Chichester Oxendon second son of Sir Henry Oxendon, Bart, for his 
own absolute use and benefit for ever." 

By the fourth codicil, dated the 3d of September, 1808, 
[* 437] after devising his estate at Ashtop, in the county of Dev- 
on, to George Chichester Oxendon, he made the following 
disposition : ^ 

'< I give the house in Seymour Place for which I have given a 
memorandum of agreement to purchase (and which is to be paid for 
out of timber which I have ordered to be cut down) to the Reverend 
John Sandford." 

The testator died on the 30th of September, 1808. The Bill was 
filed by some of the next of kin ; praying an account, and a distribu- 
tion of the residue. 

The Defendant John Sanford by his answer insisted, that it was 
the intention of the testator, that he should take the residue as exec- 
utor ; and went into evidence. 

' Abraham Scott, who had two I^acies of 500/. each, and was no- 
ticed by the testator as one of his best friends, by his depositions 
stated, that on calling on the testator professionally as an apothecary, 
on the 10th of March, 1807, the testator expressed great anxiety to 
make a Will ; and, the deponent recommending him to employ a 
professional man, the testator said, that he should do at another 
time ; but he only wanted then to provide for his friends. He de- 
sired the deponent to write the preamble of a Will for him ; which 
the deponent took to him in the evening. The testator, having writ- 
ten about an hour, on finishing told the deponent, that he then foutod 
himself perfectly easy ; as he had provided for his friends. On the 
l6th of April, the deponent by the testator's desire assisted in find- 
ing his Will (a paper, the probate of which was rejected).' On the 
14th of May, 1808, the testator desired the deponent to write the 
preamble to his Will over again ; as he wished to make some altera- 
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tioDS : in particular^ as be was determined to give the Ashton estate 
to the second son of Sir Henry Oxendon, he should with* 
draw * his pecuniary legacy. The deponent began to write [* 438] 
accordingly : the testator dictating the names of several 
friends and others from the former paper. On the 81 st of May by 
the testator's desire the deponent recommended him a Solicftor ; to 
whom, on the 24th the deponent dehvered papers, received from the 
former Solicitor, viz. Hole's instructions for the testator's Will, as 
far as related to the disposition of his real estate. That Solicitor sent ^ 
the draft to the deponent ; and on the 28th of May the testator pro- 
duced to him both the former papers ; that written partly by the de- 
ponent, with the blanks for legacies supplied, and the other, dated 
and sigpned by the testator. The deponent said, .^< Sir John, I sup- 
pose you intend the real estate to go to your heir-at-law : " he 
answered, '' Yes : but not all." On the 28th of May, 1808, the 
testator informed the deponent, . that he had farther alterations to 
make : viz. to give the furniture of bis houses in Grosvenor Street 
and Wickham to the Reverend John Sandfcvd, plate excepted ; which 
the deponent interlined in the paper, marked A (the first paper, 
written partly by the deponent ; of which probate was reject^) ; 
and the testator said, he wished to transpose some of the names of 
the legacies ; as it did not seem respectful to the Misses Sandford to 
place their names after his servants ; and to alter an annuity and leg- 
acy. He then dictated to the deponent the paper, marked B, (the 
first in the probate). Towards the conduHon of that paper the de- 
ponent suggesting the propriety of naming an executor, the testator 
named the Defendant Sandford, and the deponent, if he had no ob- 
jection. He declined ; saying he considered one sufficient The 
deponent offered to witness the execution ; to which the testator ob- 
jected ; saying, he intended to give him a legacy : but, the deponent 
informing him, that he might do that by a subsequent pa- 
per, the paper marked B, was then * executed ; and wit- [* 489] 
nessed by the deponent. On the 29th of May the depo- 
nent filled up the blatiks in the draft, prepared by the Solicitor, under 
the testator^s direction ; appointing Sandford and Hole residuary lega- 
tees, and Sandford and three others executors ; and the next day 
returned all the papers to the Solicitor for the purpose of incorpo* 
rating the legacies and disposition of the personal property in the 
draft of the Will of the real estate. 

The Reverend Thomas Hole proved the paper, marked C (In- 
structions for a Will) : the whole, written by him at the testator's re- 
quest in the end of March or the beginning of April, 1808. In a 
conversation about his heir, Arthur Chichester, the testator said, 
'' Oh i I may make any person my heir." He assented to the de- 
ponent's suggestion to give him (Arthur Chichester) the paternal 
lands; to support the title ; and, being asked, how he meant to dis- 
pose of his maternal lands at Ashton, said, he meant his aforesaid 
heir-at-law to have them. The deponent said he would tell him, for 
perhaps he did not know, to whom his personal estate would belong 
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upon his dying intestate ; and accordingly named all his next of kin : 
nine in number. The testator appeared much startled at some of 
the names ; and upon one clearly indicated dislike. The deponent 
suggested, that the meeting of such different persons, in education, 
character, &c« as the next of kin consisted of, would be unpleasant : 
and probably a sale or auction at each of his houses would be the 
consequence ; and mentioned particularly three of them, as objects 
of .his bounty ; who, though they had offended him by their mar- 
,riages, so that he had not seen them, were still his near relations. 
The testator said, he would give them 5002. each; and appeared 
pleased with the disposition, advised by the deponent ; who read to 
him some additional clauses introduced : viz. powers to 
[* 440] the trustees to make a settlement *on the heir's marriage, 
and a provision for his younger brother : a dispoAtion of 
the plate, pictures, books, and furniture, of his family seat at Youls- 
ton to the trustees, as heir-looms ; power to the trustees to grant 
leases ; with a form for the disposal of his personal property, and the 
appointment of executors and residuary legatees; all which he ap* 
proved : particularly as to the heir-looms ; saying, it was the very 
thing he could wish. The testator mentioned the paper, drawn by 
Scott ; asking, whether he had not better destroy it : the deponent 
said it would be rendered useless by the execution of the Will, U> 
be prepared from this paper ; and that the legacies in that paper, 
with any others he might choose to add, together with the names of- 
executors and residuary legatees, might be added in his new intend- 
ed WiU. 

Ann Elizabeth Charlotte Sanford stated, that about the latter end 
of May, 1808, the testator told her, he had been disappointed in 
making his Will, when he went to town ; and that it was a great 
weight upon his mind ; and asked her brother John Sanford and her 
sister Jane, whether they knew, who were his next of kin5 and would 
come in for all his personals, if he should not dispose of them ; and 
did with an air of ridicule at their meeting together upon the dispo- 
sition of his property enumerate them ; and on or about the 1st of 
June, the testator being anxious to go to Broadstairs, and having 
said, he should avoid signing his Will, the deponent remonstrating 
with him upon leaving Wickham, before he had signed such Will, 
he said, it was ofno consequence, for that he had settled all his per- 
sonals ; and cared for nothing else. 

Jane Sanford also represented, that on the 29th of May the testa- 
tor represented to her and her sister his disappointment about bis 
Will, &c. ; asking, if they knew, who were his heirs ; saying he was 
certain, they had no idea who they all were ; and then 
[* 441] mentioned them ; and * seemed diverted by the thoughts of 
the behavior of such persons on meeting together. 

The Reverend H. Hutton stated, that on different occasions in 
the summer of 1808 he had various conversations with the testator 
at Broadstairs relative to his testamentary disposition of his proper- 
ty ; and he several times declared, that he had disposed of his per*- 
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sonal property'; and he did not care any thing about his landed 
estate; and particularly declared^ that he had settled his personal 
property, and given several large legacies to different persons ; and 
that he had thought it right to give a legacy to each of his next of 
kin ; as they might have been disappointed by his making a Will. 
He sometimes mentioned some of his next of kin ; but made no 
declaration, except as above, whether he had made, or intended, any 
bequest of his personal estate in their favor ; or as to his residuary 
estate, or the distribution thereof. The Defendant Sanford, while 
at school and college, spent the vacations, and afterwards lived, with 
the testator. 

Mr. Richards, Mr. Lfioch, and Mr. fVingJield, for the Plaintiffs : 
Mr. Hart, Mr. JBeU, Mr. Martin, Mr. Maddock, and Mr, Bottler, 
for others of the next of kin, Defendants, opposed the admission of 
evidence ; insisting, that upon the face of the several instruments 
there was declaration plain, that the executor was not to have the 
whole personal estate ; particularly by the exception of the plate ; 
which is not, as the pictures excepted in Southcot v. Watson (1), 
disposed of. So, the bequest to Mr. Sanford of a leasehold house 
by the fourth codicil is another plain demonstration, that he was not 
intended as executor to have the residue, of which that 
house * would have formed part ; and upon that supposi- [* 442] 
tioji therefore it was unnecessary to give it to him spe- 
cifically. The plain conclusion is, that what might be left should 
be the subject of future arrangement ; and the evidence is therefore 
offered to contradict the Will. 

^\x Samuel Romilly^ Mr. ToZfer,. and Mr. Courtenay, for the De- 
fendant, the executor. — ^The result of all the authorities, is, that the 
executor may by parol evidence rebut the presumption, arising from 
a legacy to him. The intention, as to the household furniture, was 
to give him that, as a specific bequest ; but not the plate ; and, as a 
shorter mode of executing that purpose, the testator excepts the plate ; 
meaning only, that the plate should not go as part of that specific 
bequest; but should form part of the general fund for debts, &c. 
The case may be supposed of an insolvent estate : the testator con- 
templating his plate, as necessary for the discharge of his debts. 
The same intention appears to give the house, for which he bad con- 
•tracted, to his executor specifically, exempt firom the debts. There 
is no reason therefore to say, the evidence is offered to contradict 
the Will ;- and evidence has never been rejected, except where the 
legacy was clearly given to the executor in that character, foe his 
care and pains ; but^ where it admits either construction, not being 
inconsistent with the object, that the executor should have the resi- 
due, evidence is necessarily admitted to explain the intention ; which 
upon the expression of the Will is equivocal. 

The Master of the Rolls [Grant]. — To raise the objection to 
the admission of the evidence, it must be such as tends to contradict 

(1) 3 Atk. S26. 



448 LAVOHAM V. SAlirOKO. [1811. 

the Will. It does not appear, that this Will does unequivocallj 
convey upon the face of it the intention to exclude the ex- 
[* 443] ecutor *from the residue. It is pot sufficient, that it fur- 
nishes * argument in favor of that intention. A legacy to an 
executor for his pains and labor is a declaration, that he is to take 
the office, as an office of burthen ; and is not to have the benefit of 
an estate ; the admission of evidence therefore of an intention, that 
he should take the beniefi'cial interest,- would be to contradict the 
Will : but- in this case, according to the strict letter, the testator 
does not say, the executor is not to have the plate ; but merely, that 
he is not to have the plate as part of the furniture. That is the 
amount of the exception. However therefore it may furnish an 
argument, it does not necessarily imply, that the testator might not 
intend, that his executor should take his plate, if not wanted for the 
other purposes of the Will, as part of the residuary estate. 

Another supposable case is, that the testator had at that moment 
an intention, that the executor should not take it, meaning to dis- 
pose of it to some other person, but not carrying that intention into 
execution. Either way the exception, whatever argument may 
be drawii from it in the course of'the discussion, does not raise such 
a conclusive inference as to exclude the parol evidence. 

The evidence was accordingly read. 

For the next of kin, — ^The law is now clearly settled, particnlarly 
by the able judgment of Lord Alvanley, in Clennett v. LenDth- 
waite (1) : that a legacy converts the executor into a tms- 
[•444] tee *for the next of kin as to the residue, undisposed of ; 
without regard to the circumstance, that the next of kio 
may have legacies ; or that the testator may have indicated a strong 
aversion to them : their right being constituted, not by intention 
in their favor, but by the absence of intention upon the subject. 
Parol evidence is therefore admitted of a positive intention, that the 
executor should take the residue ; and of course on the other side, 
in support of the presumption for the next of kin. The executor 
must show the intention in his favor at the time of making the in- 
strument : a fact, which is not proved by the testator's declarations 
previous, or subsequent, to the execution ; though such declarations, 
not merely loose conversation, may certainly form material evidence ; 
as tending to show his mind at the time of making the appointment 
of executor ; not at the antecedent, or subsequent, period, when the 
declaration was made ; and that must depend upon his knowledge 
at that time, when the instrument was made, that the executor wouM 
take the residue, not given to some other object. 

No intention appears in any of these instruments to make a gene- 
ral disposition of all the property. Upon this evidence the induce- 

( I ) AnU^ vol. ii. 465. The Decree affimied by the Lord Chancellor, 644. ' See 
Pratt V. Sladdtn, xiv. 193, and the references, 197, note ; ffaiton v. WalUm^ ziv. 
318; DaioMon v. Clc(rke, xv. 409; post, xviii. 247; and the note, anle, i. 36Si, 
JSTourse v. I^ndh, 
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meat to appoint an execotor proceeds from Scott ; and it is not pre- 
tendedy that he was to have any part of the residue. The testator^ 
intending to give him a benefit, is explicit ; but, where he means 
only to appoint to an office, indiciites nothing more. He had, im- 
pressed upon his mind, the necessity of appointing a residuary lega- 
tee. The utmost extent of the argument is, that he was ignorant of 
the nature and effect of the appointment of executor: but the claim 
of the executor cannot stand upon that foundation, 

* Far the Executor, — First, as to the bequest of the [* 445] 
furniture, this is no more than a Specific legacy ; which, it 
is true, would make an executor a trustee of the residue : the ef- 
fect of the exception being, not, as is represented, that the executor 
was not to take the plate, but as has been observed by the Court, 
that he was not to take it as part of the furniture, then, bequeathed 
to htm ; meaning it to go with the residue. No presumption there- 
fore arises from that exception. The reason, always assigned for 
the presumption from a legacy to the executor, certainly not very 
satisfactory, that the testator, giving him a part, cannot mean him to 
take the whole, applies equally to the case of every specific legacy, 
^be preamble of this Will does not show the limited purpose to 
give legacies, and do nothing more ; and the circumstance, that by 
the Will and codicils every one of the next of kin has a legacy, may 
be represented at least as favorable to the executor ; who also was 
the principal object of his bounty ; taking more than twice as much 
as any other person ; and must have been paramount in his thoughts, 
when expressing an anxiety to provide for his friends. Upon the 
frame of tbe Will ther<sfore there is'nothing distinguishing this case. 

As to the Law, there is no doubt, that a legacy to a sole executor 
is alone sufficient to convert him into a trustee : if for his care and 
pains, if in any manner expressed as the proposed recompense for 
his trouble, it is considered so decisive, that an office of trust only, 
without benefit, is conferred, that parol evidence shall not be ad- 
mitted. This presumption however against -the executor has not in 
modern times been regarded with much favor. It has prevailed, not 
so much from the satisfaction it has produced, as from the mis- 
chievous consequences of disturbing a rule, long establish- 
ed ; in * reliance upon which many Wills must have been [* 446] 
made : bht ihe Court has leaned strongly against it ; and, 
where frqm evidence an intention not to exclude him could be col- 
lected, has held, that the legal consequence should follow in equity. 

As to the effect of th€ evidence, that of the Plaintiff exclusively 
affords material ground for the conclusion, that the executor was in- 
tended to take the residue for his own benefit. The original inten- 
tion, merely to provide for his friends, became afterwards extended 
to the farther object of excluding his next of kin. Scott's evidence 
is decisive, that the legacy to Sanford was not given for his pains 
and trouble in the office of executor : the testator, when giving the 
legacy, having no intention of making him executor ; which was 
the consequence of Scott's suggestion afterwards. To exclude him. 
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the legacy must be connected with the appointment of executor. 
If by a Will a legacy is given to a person, who by a codicil, made 
some years afterwards, is appointed executor, he would take the 
residue ; though certainly there is no authority for that. The ground, 
always resorted to upon this question, the inconsistency of giving 
part and the whole, does not apply to such a case. So also, if by a 
previous Will he was appointed executor, having a legacy by a sub- 
sequent codicil, he would be entitled to the residue. In whatever 
Way the appointment of executor is made, and the legacy given, if 
they are not connected, but distinct, the implication, that the legacy 
is intended as a compensation for executing the office, cannot arise. 
The result of the PlaintiiTs evidence is, that the testator, when giv- 
ing these legacies to Mr. Sanford, had no intention of appointing 
him executor. 

The circumstance, relied on, that the testator intended 
[* 447] * to make Scott also an executor, and could not mean to 
give him half the residue, is by no means clear. The tes- 
tator certainly intended a benefit to him; and * considered him as 
one of his most intimate and confidential friends. The conjecture 
is not reasonable, that the extent of his intended bounty to him 
might have been reduced by his declining the office of executor ; 
and that the testator, displeased by that, did not think proper to un- 
deceive him ; and to inform him that the office, though it might be 
attended with trouble, would also be very beneficial. The testator 
appears to have been made acquainted with the law upon this sub- 
ject ; that, if he did not guard against it by a disposition of the resi- 
due, his next of kin would take it : a consequence, to which he felt 
extreme aversion ; and with that knowledge he made the subsequent 
declaration to Miss Sanford, that he had <' settled aU his personals : " 
an emphatical, decisive, expression, that he was not intestate as to 
any thing ; incapable of any explanation, but that he had by ap- 
pointing an executor disposed of all his personal pro|)erty ; and 
Button's evidence is equally clear and decisive to the same point. 
It was not necessary in that instrument, under which Sanford would 
by the appointment of executor take the residue, to make an ex- 
press disposition of it. 

The observations as to the danger of parol evidence, and of mis- 
apprehension from the various shades of expression, the probable 
change, and different interpretation, of t^rms, would be well applied 
upon the question as to admitting evidence : but that question has 
been long settled : the Court must take the evidence, as they find 
it ; and, weighing the evidence, must recollect, that the witness may 
deviate by softening, as well as by heightening, the ex- 
[♦ 448] pression. The clear result of this evidence is, • that the 
testator meant by the appointment of an executor to ex- 
clude his next of kin. 

Mr. Richards, in reply. — The next of kin, like the heir at law, do 
not require evidence of intention in their favor. The Court has 
never inquired, whether there was any connection between the ap- 
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poiDtment of executor and the legacy ; which, if given to him in 
the character of executor, excludes him ; without showing, that it 
was given by reason of his being executor, and on condition of his 
undertaking the office. The simple circumstance, that he has a 
legacy, affords evidence prima facUy that he was not intended to 
have the residue ; upon that reason, as to the wisdom of which it is 
now tbo late to inquire, that the testator, giving him some, cannot 
mean him to have all. At that moment, when at the suggestion of 
Scott he named Sanford to be his executor, it cannot be conceived, 
that he, or -any other person, was intended to take the residue. 
The proposal of Scott, as a co-executor with Sanford, makes that 
still more improbable ; and the answer to that objection, from his 
intimacy with Scott, supposed to be in such a degree as to entitle 
him to expect half of the residue, and the effect of the testator's 
possible resentment at his declining the office, is unsupported by 
fact. The testator had no intention whatsoever about the residue ; 
and it is sufficiently apparent, that he did not mean his executor to 
have it. 

The Master of the Rolls. — My present impression is, that the 
weight of evidence is against the executor : but I will give it farther 
consideration. 

♦1811, March l5tL The Master or the Rolls [* 449] 
{Sir WiLLAM Grant], — ^There was little controversy in 
this case concerning the general principles, applicable to its decision. 
On the part of the executor it is admitted, that upon the face of 
the testamentary papers he stands excluded from the residue by the 
particular bequest in his favor. He is obliged therefore to resort to 
parol evidence ; in order to rebut the legal presumption from*that 
circumstance. I have no doubt of his right to resort to such evi- 
dence ; for, as to the argument from the exception of the plate out 
of the bequest to him, I do not think there is any weight in it. 
Every specific bequest is limited in its nature ; and excludes what- 
'ever it does not contain ; and there is no material difference be- 
tween limiting an extensive description by an exception and giving 
at once a more limited description. In the case of Noiirse v. 
Finch n), where legacies pecuniary and specific were given to the 
executrix, there were exceptions out of the specific legacies : but no 
stress was laid upon that circumstance either in the argument or the 
decision. 

In this case the codicil of September 1808, affords no strong in- 
ference as to the actual intention. The question might be uncer- 
tain, whether the benefit of a contract would pass to the executor 
without being specifically mentioned ; and the direction to pay out 
of the timber was a substantive and distinct advantage, which neith- 
er the executors, nor the residuary legatee, could, as such, have had. 
The parol evidence being admissible, the question is upon its effect. 

(1) Anie^ voL i. 344 ; Bmrmby v. Fkuh^ ii. 78 ; see the note, i. 962. 
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If the case rested entirely upon that, which has been prodaced by 
the executor, I should think it at least doubtful, whether it could be 
considered as conclusive in his favor. In all the cases of 
[* 450] * this kind, th^t I recollect, there has been evidence of 
declarations of direct intention in favor of the person ap- 
pointed executor. Here it is left to be collected by inference and 
deduction from such declarations as these ; that he had disposed of 
his personal property ; or had settled all his personals ; which it is 
said, he had not done in any other way than by appointment of an 
executor ; and therefore he must have conceived himself to have 
made a disposition in favor of his executor by such appointment. 

As to the declaration, proved by Mr. Hutton,.with regard to the 
reason of giving legacies to the next of kin I cannot lay stress upon 
it ; as I d6 not distinctly understand its meaning and import. It is 
however unnecessary to say, what would be the effect of this evi- 
dence, standing by itself. Parol evidence being admitted on both 
sides, I must consider the result of the whole, tiiken together. The 
evidence for the Plaintiffs supplies us with a detailed history of the 
testator's views and intention with regard to the disposition of his 
property. At first he seems to have had little other anxiety than to 
insure to particular persons the enjoyment of particular portions of 
it ; without much caring, or considering, what was to become of the 
remainder. From the period of the conversation with Mr. Hole he 
appears to have conceived the design of making a general arrange-; 
ment of his affairs by a regular and formal Will ; guarding at the 
same time against the contingency of his death, before it was fin- 
ished, by giving particular legacies by testamentary papers, which 
were afterwards to be incorporated into that formal Will. Mr. Hole 
furnished him with the sketch of such a WiU. That sketch, which 
was approved and adopted by him, specified the purpose, for which 
it might be proper to appoint executors : viz. that of discharging 
the duty, belonging to such an ofiice ; adding, that he 
[* 451] * might appoint such persons to be his residuary lega- 
tees, or not ; as he might think proper. Any person, em-* 
ployed to draw a Will from this sketch, would of course introduce 
a residuary clause, as well as a nomination of executors : as the 
Solicitor afterwards did. I believe, it to be true, that from this 
time he had resolved to make such a disposition of his residue as 
should exclude the claim of his next of kin : but I cannot collect 
from the evidence, that he meant to attain that object, or conceived 
it to be attainable, by any other mode than that, pointed out by the 
sketch, an express disposition of the residue. 

The intention to exclude the next of kin by a residuary bequest, 

which would also exclude the executor, in thecharacter of executor, 

.from the residue, cannot turn the scale in favor of the latter; as 

was decided by Lord Hardwicke in The Bishop of Cloyne v. 

Young (I). When the testator proposed on the 28th of May, to 

(1) 2 VcB. 91. 
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make some specified and particular alterations in the paper of the 
27th, he clearly had no thought of introducing this projected resid- 
uary clause into that instrument. He did not even intend to 
nominate an executor. Th^t was suggested to him by Mr. Scott ; 
and the proposition, made by ;he testator to appoint him one of the 
executors, with the qualification, if he had no objection to it, ap- 
pears t6 me a very strong circumstance, to show, that he had no 
conception whatever, that the nomination of executor would include 
the disposition of the residue. There is no reason to believe, that 
the testator, whatever regard he might have entertained for Mr. 
Scott, ever* had it in contemplation to appoint him a residuary 
legatee. 

* Scott according to the evidence declines being execu- [* 452] 
tor ; telling him, that one executor will be sufficient to 
carry into effect the purpose of that paper: thus giving him the' 
same conception with regard to the purpose, for which an executor 
was to be appointed, as Hole's paper had already done ;. and nothing 
drops from the testator, showing that be entertained any different 
notion as to the effect of appointing an executor : nor is it very 
likely, that he should have taken up an opinion upon it, different 
from that, which the communications from those two gentlemen had 
a tendency to impress upon his mind ; considering, that he relied 
chiefly on their advice as to testamentary matters. 

It was argued, that the circumstance of his giving Mr. Sanford 
this legacy, before he conceived the design of appointing him exec- 
utor, prevents the presumption arising in this case, that is usually 
deduced from a legacy to an executor. Tha": circumstance certainly 
shows this ; that the testator did not give him the legacy in the 
character of executor ; and therefore did not intend it to be for his 
care and trouble in fulfilling the objects of the Will : but it shows 
no more ; and supposing that would have any effect in another case, 
yet in this case the same evidence, which introduces the fact, shows, 
in what light he considered the appointment of an executdr, viz. as 
the imposition of a burthen on his legatee ; and not as a gift of the 
beneficial interest. 

The evidence of intention however does not stop here. It is to 
be recollected, that, when he signed this paper, there was in prepar- 
ation, by his direction, a Will : which was according to Hole's plan 
to contain a special residuary bequest. Immediately after signing 
the paper the testator made an appointment to meet Scott, the next 
, day, in order to peruse the draft. The draft was found tp 
♦contain, as might be expected, a bequest of the residue. [♦453] 
The testator dictates to Scott the names of the residuary 
legatees ; for which a blank had been left ; and likewise tells him 
how some other blanks were to be supplied. As to some, Scott 
says, he consulted him : but as to the residuary legatees he did not. 
That proceeded entirely from himself. It is evident therefore, that 
he was prepared to find in this Will a residuary clause ; and, having 
had abundant time for consideration, he came with his resolution 

VOL. XVII. 20 
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formed as to the persons, who .were to be his residuary legatees. 
This circumstance of itself appears to me decisive of the case ; as 
I cannot believe, that he conceived himself to have the day before 
made a complete disposition of the residue, and given the whole of 
it to Mr. Sanford by appointing him to be his executor. If he had 
ever brought his mind to give him the whole, it is very unlikely, that 
in so short a time he should so far alter his purpose as to take from 
him one half. 

In the case of Nourse v. FHnch (1), a similar circumstance was 
held conclusive of the intention. The testator, after signing the 
Will, and appointing Miss Finch executrix, directed a cbdicil to be 
prepared for disposing of his residue. That instrument was found 
unexecuted. This was considered both by Mr. Justice Buller and 
fiOrd Rosslyn as so clearly deciding, that the testator could not by 
the nomination of her as executrix have conceived himself to have 
made a disposition of his residue, as to outweigh all the declara* 
tions, proved to have been made by him afterwards, as to his inten- 
tion, that Miss Finch as executrix should take the residue ; for if it 
be by any medium of proof sufficiently ascertained, what the actual 
intention was at the time of executing the Will, it is 
[*454] immaterial- * what a testator may, for any reason, have 
thought proper at a subsequent period to declare his in- 
tention to have been. 

Upon the whole the evidence does not establish, but seems to me 
to disprove, any intention to give the residue to the executor. The 
Plaintiffs are therefore entitled to the Decree prayed by the Bill : but 
under the circumstances of the case the costs of the suit ought to 
be borne by the residuary estate (2). 

L As to the circumstances which will rebut the claim which, prima facUt an 
executor is entitled to assert to the beneficial interest in the residue of ma testa- 
tor's personal estate, and the admissibility of parol evidence (where no conclusive 
Intention either way is plainly indicated on the face of the will to show, on behalf 
of the testator's next of kin, that the executor was not intended to take the residue 
beneficially; and, on the other hand, on the part of the executor, to repel any 
presumption which would go to exclude his legal Ktfe, and fix him with a trust ; 
see, anUy note 1 to Bennet y^ Bachelor, 1 V. 6^2; notes 3, 4, 5, 6, to Aoutk v. 
Finch, 1 V. 344; and notes 3, 4, to CltnntU v. Letoihwaiie, & V. 465; but that 
parol evidence must never be received in contradicttdn of the uiutmhigwnti Ian- 
ffua^ of a will, see note 2 to Siratton v. Betl, 1 V. 285, and note 5 to Druct v. 
Thmton, 6 V. 385, with the farther references given in those notes. 

2. A specific legacy passes from the death of the testator; it vests immediately 
from that time : &rby v. Potter, 4 Ves. 751. Such a legacy, therefore, is not lia- 
blef to suffer abateiiient, or to be called upon for contribution, if it should after- 
wards appear that the testator's assets are not sufficient fully to pay his pecuniary 
legacies : Roberta v. Pocock, 4 Ves. 160: but a specific legatee is, on the other 
hand, subject to certain disadvantages to which pecuniuiy legatees are not expos- 
ed : see the notes to Coleman v. Coleman, 2 V. 639. 

3. The proceedings in the Prerogative Court, relative to the will which gave 
rise to the principal suit, are reported in 1 Phillim. 39, and 128. Four papers 
were first propounded as contaming, altogether, the will ; and all four were ad- 

(l).^fite,vol;i.344; ii. 78. 

(2) Affirmed, on Appeal, post, vol. xix. 641 ; 2 Mer. 6. 
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mitted to proof in the first instance, but only three of them finally eatabliBhed. 
The proceedings upon the appeal from the original decree made at the Rolls, to the 
Lord Chancellor, are likewise reported in 2 Meriv. 6 ; and in 3 Meriv. 646, are report* 
ed the proceedings relative to the application of the pnMluce of timber, directed by 
the testator to be cut down, and provided as a fund, to the extent of 10,00(X., for com- 
pleting the purchase of a leasehold house which he had contracted for, and dispos- 
ed of by his will. The imperfect form and nature of the testator's will led also to 
much litigation respecting his real estates. Ah action of ejectment was first 
brought in the name of the lessor of the heir at law, to ascertain what property was 
included in the devise of the testator's ^ estate of Ashton." Mr. Justice Lawrence, 
before whom the trial took place, admitted evidence on the part of the defendant, 
to show that the testator had been accustomed to call the whole of the estates he 
inherited ex parte matema **hiB Ashton estates," though several of these lay in 
other parishes, some of them ten or fifteen mijes from Ashton. A verdict was, 
upon ttiis evidence, found for the defendant, subject to the opinion of the Court of 
Common Pleas, who decided, that the collateral evidence was not admissible, 
and awarded the postea to the plaintiff; see 3 Taunt 147, 157. Another eject- 
ment was subsequently brought by the devisee of the testator, to try the same 
cmestion: Baron Graham reje^ed the extrinsic evidence, and a verdict was given 
for the defendant, the heir at.law, whereupon exceptions were tend^ed and s^ed, 
but judgment was given in the Einfl^s Bench for the defendant The question 
was then brought, by writ of error^ berore the House of Lords, where it was final- 
ly determined that parol evidence is not admissible to enlarge the effect of the 
terms of a will, though such evidence may be received to explain a latent ambi- 
goityi see 4 Dow, 65-96. 



454a WRiGBT «. WAEcroio. [1811. 

WRIGHT r. WAKEFORD. 
[1811, Mabch 18.] 

Undee a power of nle with coDsent of parties, testified by any writing or writ- 
ings under their and his hands and seals, &c. attested by two or more wit- 
nesses, the attestation, going only to sealing and delivery, held not sufficient : 
nor a subsequent attestation, ttiat they also signed; but a case was di- 
rected (1), (ol 

Execution of a rower is a limitation of a Use ; which must arise, if at all, at the 
time of execution ; and is as if expressed in the original Settlement, [p. 457.] 

Power to be executed by a Deed, signed and sealed in the presence of witnesses; 
and the Deed expressed to be so executed, though the attestation appeared to 
be only to the sealing and delivery : signature in the presence of the witnesses 
presumed, [p. 458.] 

Bxecution of a Devise under the Statute of Frauds ; requiring signature by the 
devisor in the presence of three witnesses, and their attestation of his act by 
their subscription, [p. 458.] 

Attestation of a devise by a mark good within the Statute of Frauds (6), [p. 459.] 

Sealing not necessary to the execution of a Devise under the Statute of Fiauds ; 
nor sufficient without signing (e), fn. 459.] 

Sealing and delivery essentialto a Deed; which, if delivered, may be a good 
Deed, whether signed or not(<^ If to be executed under a Power, with sig- 
nature and sealing, both are required, [p. 459.] 

' The Bill prayed the specific performance of an agreement for the 
sale of an estate. An objection was taken to. the title under the 
following circumstances. 

By indentures of lease and release dated the 10th and 11th of 
June, 1776, previous to the marriage of Thomas and Mary Wood, 
a considerable part of the premises, agreed to be purchased by the 
Defendant, was limited to Edward Bacon and Robert Hudson, their 
Jleirs and assigns, to the uses and subject to the powers and provi- 
soes, after mentioned ; and it was among other things provided, that 
it should be lawful to Bacon and Hudson, and the survivor of them 

(1) See the note, post, 460. 

(a) It is the plain and settled rule, that the conditions annexed to the exercise of 
the power must be strictly complied with, however unessential they might have 
been, if no such precise directions had been given. They are incapable of admit- 
ting any equivalent or substitution;, for the person who creates the power has the 
undoubted right to create what checks he pleases to impose, to ffuard against a 
tendency to abuse. The Court# have been uniformly and severely exact on this 
point 4 Kent, tIJom. (5th ed.) 330 ; Hatckms v. £eii^, 3 East, 410 ; Bloomer v. 
Wcddron, 3 Hill, 366; isef v. DavenvoHy 3 ib. 373. 

(b\ This rule is recognized and admitted in Baker v. Demxng, 8 Adolph. & El- 
lis, d4; Mam v. Chaplin^ 1 Hill, Ch. 266; 9 Laws, R. 512; Chaffee v. Bapti$i 
M. C, New York, Chancery, January, 1843, 4 Kent, Com. (5th ed.J 514, note (rf). 

A witness may attest the execution of a will by signing the initials of his name. 
Adams v. Ckajdxn, 1 Hill, Ch. 26a 

See farther as' to the attestation of wills, ante, note (a) EUis v. SmOh^ 1 V. 11 ; 
also note (a), p. 12. 

(c) See 4 Kent, Com. (5th ed.) 513-520. 

(d) A deed is an instrument in writing, upon paper or parchment, between par- 
ties able to contract, and duly sealed and deliverea. Co. Litt 356 ; 4 Kent, Com. 
(Sth ed.) 452. 

What are the requisites of a seal and of deliveiy, see 4 Kent, Com. 452-453. 
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and bis heirs, at any time or times with the consent and approbation 
of Thomas Wood the elder and Thomas Wood the younger, or the 
flunrivor of them, testified by any writing or writings un- 
der * their and his hands and seals or hand and wsa\, at- [*455] 
tested by two or more credible witnesses, to make sale 
or dispose of and convey, or convey in discharge for or in lieu of 
other manors, &c. all or any of the hereditaments therein mentioned 
(being a considerable part of the purchased premises). 

By indentures of. lease and release, dated the dd and 4th Biarch, 
1788, Bacon being then dead, recititig, that Giles Stibbert with the 
consent of Thomas Wood the elder, and Thomas Wood the younger, 
testified by their being parties to, and signing, sealing, and delivering, 
the said indenture, had contracted with the said Robert Hudson for 
the absolute purchase of the premises in fee-simple, it was witnessed, 
that in consideration of 15,988Z. to Robert Hudson t^id by Giles 
Stibbert, with the consent of Thomas Wood the elder and Thomas 
Wood the younger, testified as aforesaid, the said Robert Hudson 
with the consent and approbation of Thomas Wood the elder and 
Thomas Wood the younger, testified as above mentioned, did in 
pursuance and execution of the said power for that purpose con- 
tained in the said indenture, and all and every other powers and 
authorities, bargain, sell, &c. unto Giles Stibbert, his heirs and as- 
signs. 

The objecton was, that, though these indentures were signed, 
sealed, and delivered, by Hudson and the two Woods, the memo- 
randum of attestation of the execution was indorsed in the following 
words : 

" Sealed and delivered by the within-named Robert Hudson, 
Thomas Wixxl, sen. and Thomas Wood, junr. in the presence of 
Charles Bicknell, Chancery Lane. George Burley, Lincoln's 
Inn." 

* After the death of Thomas Wood the elder, another [* 456] 
memorandum was indorsed, dated the 13th of November, 
1810, signed by the same witnesses, in the following terms : 

" We do hereby attest and certify, that the within written inden- 
ture at the time of the execution thereof; as above attested, was 
signed, as well as sealed and delivered, by the several parties within 
named in our presence : as witness our hands." 

A Motion was made, that the Defendant may be ordered to pay 
into the Bank, the residue of the purchase-money. 

Sir Arthw Piggatt and Mr. Bell^ in support of the Motion, in- 
sisted, that upon principle, as well as upon the authority of ilf Queen 
v. Farquhar (1), this power was sufiiciently executed. The witnesses 
were merely required to attest: the parties contemplated only the 
usual form of attestation : and the writing, not the signing, is to be 
attested. The cases upon the Statute of Frauds, as to Wills (2), 

(1) .4nie, vol. xi. 467. 

(2) Stat 29 Char. II. c. 3. . See EUia v. SmUhj siile, vol L 11; and the refer- 
ences. 
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upon which it was at one time held, that sealing Was equivalent to 
signing, fnay afford some illustration of this question. In Croft t. 
Pawlet (1) a devise was established ; though the attestation did not 
state, that they signed in the presence of the testator. Admitting, 
that any substantial circumstance, required by the power, must 
attend the execution, inrolment, for instance, as attornment, livery of 
seisin, &c. were essential by the Common Law, this power is sub- 
stantially well executed ; and the admission of such nice 
[* 457] and critical * objections would be attended with great dan- 
ger, and the most extensive and pernicious consequence 
to titles, now existing under the execution of powers. The words 
of this power are not confined to precedent consent and appro- 
bation ; and then the objection is cured by the subsequent attesta- 
tion. 

Sir Samuel RomiUyy Mr. Hatt^ and Mr. Prestim, for the Defendant, 
opposed the Motion. 

The Lord Chancellor [Eldon]. — ^Taking it to be necessary, 
that there should have been an attestation' of the act of signing, and 
that, not being m<entioned, is not to be considered as included in the 
attestation of the sealing and delivery, if this case is to depend upon 
the question, whether an attestation, not contemporaneous, but sab- 
sequent, would do, I have a very strong opinion, that a subsequent 
attestation would not do ; upon the ground, that, where a deed of 
this sort gives a power, the exception of that power is a limitation 
of a use ; and, unless the use arises at the time, when the power is 
executed, upon ordinary principles it does not arise at all. That 
the execution of a power is the limitation of a use is demonstrated 
in the ordinary case of jointure ; or a lease, granted under a power : 
the instrument proceeding to express, what is implied in law, that 
upon execution of the power the estate or interest created arises ; as 
if it was expressed in the original settlement. If however many 
titles depend upon it, I shojald wish this question to be discussed at 
law. 

This deed certainly raises a question, not in ahy degree decided 
by Sf Queen v. Farquhar ; which I think is rightly decided. That 
was the case of powers, to be executed in the presence of 
[* 458] witnesses ; and, in one instance * with this farther requisite 
expressed, to be attested by witnesses. The power, ac- 
tually exercised by the deed, upon which the question arose, was to 
be exercised in the presence of witnesses ; but was not required ex- 
pressly to be attested by witnesses. The deed, said to be in execu- 
tion of the power upon the face of it, was expressed to be executed 
in the presence of the witnesses ; and so far from determining, that 
attestation of the sealing was an attestation of the signing, I merdy 
said, there would be a miscarriage in a Judge, if he did not direct 
the Jury to presume, that the deed was signed, as it professed to be, 
on the face, of it, in the presence of the witnesses, who attested 

(1) 2 Str. 1109. 
VOL. XVII. .20* 
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the sealing and delivery: a way of putting it, that so far from 
deciding, expressly avoided, the question, whether attestation of 
the sealing ,and delivery is to be taken as attestation of the signing 
also. 

I do not agree with the proposition, that the writing is the thing 
to be attested. In the case of an execution by Will of a power in 
the ordinary words, '<by his deed, sealed and delivered in the 
presence of two or more credible witnesses, or by his last Will 
attested, &c." it is not the Will, that is attested ; but the act of the 
testator ; and that necessary act is to be found in the Statute of 
Frauds (I) ; requiring, not merely that the instrument shall be exe- 
cuted by the testator in the presence of the witnesses, but that it 
shall be attested and subscribed by them. Two acts are therefore 
required : one, that he shall subscribe in their presence ; the other, 
that they shall attest, that he has done so. 

It is true, at one time it was decided, that sealing was signing (2) ; 
and when it was urged, that the Legislature meant more 

* than sealing, first, from the circumstance, that sealing is [* 459] 
not mentioned as to Wills : secondly, as the Legislature 

must have proposed some evidence from the hand-writing of the 
party, the objection was, that a person may sign by his mark ; an 
act affording no material testimony ; and upon such reasoning it was 
decided originally, that sealing was signing : but upon a review of 
that the contrary has been held for a long time ; and, so far is seal- 
ing from being equivalent to signing, that it is determined, that seal- 
ing is not necessary ; and that sealing without signing is not a suffi- 
cient execution of a Will (3) : the converse holding as to a deed ; 
which cannot be without sealing and delivery : if signed, it may be a 
writing : but, if delivered, it may be a good deed, whether signed, br 
not, and, if it is to be executed under a power with signature and . 
sealing, both are required. 

Assuming then that the deed, in order to be a good execution of 
the power, must be a writing, not only sealed and delivered, but also 
signed, if it is required, that both should be attested, and attestation 
is required of two acts in their nature different : and, if a signature 
is actually found at the bottom of the deed, and the Jury will find 
that act, as done in the presence of witnesses, I do not say, that 
would not do ; but, if attestation at the time is required, it cannot 
be presumed, where there is no signature ; though the signature, 
which is there, may be presumed to have been in the presence of 
witnesses ; not appearing to be so. If therefore the real meaning 
of this power is, tnat there shall be an attestation upon the instru- 
ment, of the signing as well as the sealing, and there is 

* upon the instrument no such attestation, it is not a case [*460] 
for the presumption of a jury, that the act was done, 

(1) Stat. 29 Char. 11. o. a See EUia v. SmUhy antty vol. i. 11, and the references. 

(2) Lemayne v. Stanley, 3 Lev. 1 ; Wamtford v. IVanuford, 2 Str. 764. 

(3) See, antt, Ellis v. SmUh, vol. L 11 ; and that attestation by a mark is good, 
Harriion v. Harrwm^ Mdy v. Grir, viiL 185, 504. 
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which appears not to have been done : but^as this is a case of great 
importance, it is a proper subject for the decision of a Court of 
Law. 

A case was directed to the Court of Common Pleas (1). 

1. UifDSR a power to alter uses, the new uses will not arise except under the 
very circumstances prescribed for (ho execution of the power : A' 'Queen v. Fbr- 
9u/kzr, 1 1 Ves. 475 : and see, anUt notes 2, 3, to the case just cited^ for a reference 
to the leading authorities, establishing the several points adverted to in the princi- 
pal case. 

3. The proceedinsB in the Court of Coxmnon Pleas, upon the case directed for 
their opinion upon Uie subject of the present suit, are reported in 4 Taunt 213- 
226. Three of Uie judges certified, that the power in question had not been well 
pursued : Mansfield, C. J. contra. The opinion of the majority of these judges 
nas since been recognised as settled law, by the courts both of the King's Bench 
and of the CommonTleas : see Dot v. Peachy 2 Mau. & Sel. 581 ; & C» 2 Mazafa. 
107 ; Wright v. BaHow, 3 Mau. & Sel. 515 ; Moodie v. Ready 7 Taunt 361. The 
principal case gave rise to the statute of d4 Geo. III. c. 168 (frequently spoken of 
as ^* Mr. Preston's Act," it having been introduced by that gentleman), by which it 
is provided, that every deed then abreadv madey with the intention to exercise any 
* power or trust, shall, if duly signed and executed, and in other respects duly exe- 
cuted, be of die same validity and efiect, although the memorandum of attestation 
express the fhcts of sealing and delivery only, as if a memorandum of attestation 
of signature, or being made under the lumd of the executing party, had been sub- 
scribed by the witnesses thereto. But this act, it will be observed, is rdrotpediiot 
only: the attestations of all subsequent instruments of the kind in question should 
notice the aigrdng as well as the sealing and delivery. 



THORPE V. GOODALL; 

[Ante, 388.] 

BAirnnPT, seised for life, with a general Power of Appointment, with remainder, 
in default of appointment, to the heirs of his body, cannot be compelled by 
Decree in Equity to execute the Power for his creditors (a). 

The Lord Chancellor [Eldon] pronounced the following judg- 
ment upon the demurrer in this cause (2) : * 

The short result of the facts stated by thia Bill, is, that the bank- 
rupt was tenant for life of his share of this estate ; with a power to 
limit it to such uses, and for such intents and purposes, as he should 
think proper ; a general power of appointment ; and the limitation, 
subject to that power, is to the heirs of his body ; which would vest 
in himself : but hy the execution of the power he could destroy the 
intail ; or, in other words, he could dispose of the fee-simple without 
suffering a recovery. The Bill is filed against the bankrupt, having 
this sort of title ; stating, that his assignees, who under the Statute 

(1) Jftfoo(& V. Bddy 1 Madd. 516; Doe, on the demise of HoUhkm v. Piatt. 
6 Taunt 402. 



(2) 



(a) 2 Maddock, Ch. Pr. 638. 
~ jMe,d88. 
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are entitled to sell his estate tail, haVe contracted with a purchaser ; 
who feeling a difficulty about the title, from the effect of 
* this power, the bill is filed to compel him to execute it ; [* 461] 
and by this demurrer he contends, that he cannot be com- 
pelled to do so. 

First, I will state, what the question upon this. Record is not. It 
is not, what is the effect of the bankruptcy upon the power ; nor 
what would be the case between the creditors under the bankruptcy 
and any appointee under the power, if the bankrupt attempted to 
execute it (1) ; nor, whether this, being a power of a general na- 
ture, having no specific objects, is a power, qnder which the bank- 
rupt has an interest, that would pass by the bankrupt laws to his as- 
signee: but the question is, whether there is any Equity in this 
Court to compel the bankrupt to execute this power. No instance 
was cited, which made out the proposition, that the bankrupt, 
whose estate, with regard to all his interests, is vested in his as- 
signees by the effect of laws, originally considering him as a crim- 
inal, is to be dealt with as a person having contracted to sell. Pre- 
viously to the Statute (2) a bankrupt could not be compelled to suf- 
fer .a recovery of his estate-tail. Though there must have been 
many cases, where purchasers have been afraid to take the title 
from the assignees, there is no instance, in which this Court has 
compelled the bankrupt to join with his assignees to make a title to 
a purchaser : to destroy a contingent remainder, for instance. 

The question therefore is not, what the assignees may do without 
the bankrupt ; whether under this power there is any interest in 
him, which passes to them; or whether the assignees have the 
power, which he had ; but whether there is any Equity, authorising 
this Court to say, the bankrupt shall do more by executing this 
power, or any deed, for his creditors, than the Law has 
done ; and, * not b^ing able to find any thing upon the [* 463] 
subject, except what' is stated to have been held by Lord 
King (3), that, in th^ case of tenant for life, with a power to charge 
with 100/., it was merely a power, not such an interest as would 
pass to the assignees ; in the absence of all other authority, which 
is a material circumstance, whatever the assignees can do, I cannot 
hold, that the bankrupt can be compelled by a Court of Equity to 
join. I am the more fortified in this judgment by the circumstance, 
that all the acts of insolvency, with the improvements introduced 
from time to time, give express authority to the persons, taking the 
estate, to execute all the insolvent's powers, of charging, leasing, 
&c. Not being called upon to say, what is the effect of the Stat- 
utes upon any power the bankrupt may. have, but merely, whether 
he shall be compelled in a Court of Equity to execute his power, re- 

(1) Doe, on the demise of Coleman v. Britain, 2 Bam. & Ald« 93. 

(2) Stat 21 Jam. I. c. 19, a. 12. 

(3) 2 Vee. 3, in Lord Toumahend v. Windham. 
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tainiDg the opinion I expressed, that be cannot be compelled to do 
so, I must allow this Demurrer (1). 

! See, anUf the notes to S. C, 17 V. 388. 



CURRIE V. PYE. 
[1811, March 23 -, Aprii. 2&] 

Devise of real and personal estate in trost for debts and legacies void under the 
Stat (9 Gea 11. c. 36,) as a charge of Charity Legaeies upon the real and lease- 
hold estates, and money on mortgage : but on a deficiency of assets the other 
legatees preferred to the heir. 

In a Charity Cause Costs as between attorney and client to the heir, making no 
improper point 

Double legacies, though of equal amount, with circumstances of difference, as in 
the times of payment of annuities, half-yearly and quarterly, accumulative ; 
not, if exactly similar; though' by different Instruments (a). 

Devise in trust to pay several persons 10002. each ; on the death of any in case of 
a deficiency the others abate ; but if to pay debts and legacies, and one legatee 
dies, the trust is for the other legatees, if necessary, [p. 466.] 

Effect of the distinction upon a legacy to a person by name, or by the description 
of Executor : in the latter case he takes in that character, with all the conse- 
quences, [p. 466.] 

Charlotte Susannah Beard by her Will, dated the 12th of 
February, 1802, and duly executed for passing real estate, gave all 
her real and personal estate, not speci^cally bequeathed, 
[* 463] to the Plaintiffs ; upon trust * to sell the real estate ; and 
to stand possessed of the produce and of her personal es- 
tate upon trust to pay all her debts ; and, subject to the payment 
thereof, in trust to pay the annuity, aforementioned, and also such 
other annuities, legacies or bequests, as she had given, or might 
hereafter give, by any codicil to her Will, or any memorandum or 
loose paper, or any pocket book, either written in her own hand- 
writing, or signed by her. She then gave to the Defendant Sarah 
Pye an annuity of 20/., payable half-yearly during her life ; and, 
subject to the payment of the said annuity and any others she might 
hereafter give, as aforesaid, she directed her trustees to stand pos- 
sessed of all the residue of her personal estate and the produce of 
her real estate (also subject as aforesaid) to and for the benefit of 
such person and persons and for the several uses, intents, and pur- 
poses, as by any codicil to her said Will, or by any memorandum, 
or loose paper, or any pocket book, &c. she might appoint. 

The testatrix left also two papers in her own hand-writing ; which 
were proved with the Will. By the first, which was signed by her, 
and dated January the 29th, 1801, after giving to Ann Peers of the 



(1) See the note, aiUej 394. 
(a) 3 Williams, Exec. 925; 



onie, note (a) Moggridgt ▼. Thaekwdl, 1 V. 464. 
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city of Chester, spinster, a legacy of 1000/. for her own sole ose, she 
proceeded thus : 

« To Dr. Currie of Chester I give and bequeath 1000/. with thanks 
for his goodness to me. To public and private charities I give and 
bequeath 1000/. to be paid annually under the itbove-mentioned Dr. 

Currie of Chester's directions. To Dr. Currie of Chester I 

give and bequeath my uncle Beard's pictures." 

The other paper began thus : 

"8000/. 

"Dr. Currie, 

" Ann Peers, 

" Henrietta Trafibrd, 

" Four Miss Leighs, 

♦ *' 1000/. to Dr. Currie, together with my uncle Beard's [• 464] 
picture and the whole of my plate : to Ann Peers of Chester 
1000/. for her life. After her decease I bequeath this 1000/. to Henri- 
etta TrafTord," of, &c. " with an annuity for life upon it payable to Sa- 
rah Peers, sister of the aforesaid Ann Peers, of the said city of Chester, 
spinster ; likewise the whole of my household goods and my father's 
]iictures : to Susannah Leigh, Ann Leigh, Henrietta Tome, and 
Jane Leigh, daughters of John Leigh, the sura of 2000/. : the whole 
of the rest of my real and personal estate, I bequeath to Susannah 
Leigh, wife of John Leigh," and to some other persons, in a very 
confused miinner : " to Sarah Pye, of Newcastle, my father's old ser- 
vant, I bequeath 20/. a year during her natural life, to be paid her in 
quarterly payments: to .the poor of Chester I bequeath 1000/. for 
ever and for ever to be distributed annually under the direction of 
Dr. Currie, of Chester : " then, after atiother legacy, she added, " I 
' recommend my old servant Joseph Hazlehurst and his wife Eliza- 
beth Hazlehurst, of the city of Chester, as particular objects of that 
my voluntary contribution : I likewise bequeath to Joseph Hazle- 
hurst thirty guineas." 

On the 28th of February, 1809, a Decree was made at the Rolls ; 
declaring, that by the charitable legacies the testator meant to be- 
queath two legacies of 1000/. each ; but so far as they are charged 
upon the real and leasehold estates, and such part of the personal es- 
tate as is out upon mortgage, they are void under the Statute (1) ; 
and that John Beard, the heir at law, is entitled to such 
part of the real estate, or of the money to ♦ arise by sale [♦ 465] 
thereof, as would have been applied in satisfaction of the 
said two legacies ; in case they had not been void ; except there 
' shall be a deficiency in the funds, provided by the testatrix for pay- 
ment of her other legacies ; in which case the consideration was re- 
served, how the said part of the real estate, or the money to arise by 
sale thereof, shall be ultimately disposed of ; and it was declared, 
that such part of the leasehold estates, or of the money to arise by 

(I) Stat 9 Geo. IT. c. 36. See, crnie, Pickering v. Lord Stan^ord^ vol. iL 272, 
581 ; iii. 3;)2, 492, and the note, ii. 284. 
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sale thereof, and the said money due upon mor^;age, as woold hare 
been applied in satisfaction of the sieiid charity legacies, if they had 
not been void, wili form part of the funds, provided for payment of 
the other legacies. 

The Decree declared the Plaintiff Currie entitled only to one leg- 
acy of lOOOL (1) ; together with the picture of the testatrix's unde 
Beard, and the whole of the plate : that the Defendant Sarah Pye is 
entitled to two annuities of 20/. for life ; and Ann Peers to 1000/., 
for her separate use, and to the interest of another sum of lOOOL, 
for life, and the household furniture, and the pictures of the testa- 
trix's father. 

The cause coming on for farther directions, the question was, 
whether the .proportion of the fund, produced by the real estate, 
which would have been applied in satisfaction of the charity legacies, 
should go to the heir ; or to supply the deficiency of assets for the 
other legacies. 

Mr. Richards and Mr. JSefl, for the heir, cited the case of Arnold 

V. Chapman (2). 

[* 466] * Sir Samuel RomUly and Mr. Benyon^ for the legatees, 

said, that case was not applicable ; and that subsequent 

cases before Lord Northington and Lord Camden were inconsistent 

with it. 

The Lord Chancellor* — If a man devises bis 4'eal estate in trust 
to pay several persons lOOOZ. each, and any of those persons die in 
his life, in case of a deficiency the others must abate : but, if the 
devise is in trust to pay his debts and legacies, and he gives several 
legacies, and one of the legatees dies, the fund is a trust for the ben- 
efit of all the other legatees, if necessary. Then is there any dis- 
tinction upon a legacy to a charity? I will give an opportunity of 
looking into the cases, that have been alluded to. 

1811. April 26^A. The Lord Chancellor [Eldon].— There is 
no case, deciding this in specie ; nor any appearance of authority 
against the legatees, except the case of Arnold v. Chapman (3) ; 
which, according to Mr. Forester's note, was not intended to have 
the application that is now contended. I remark the particular terms 
of the legacy in that case, of 1000/. to persons by the description of 
executors, not by name ; as, however slight the distinction, the Courts 
have given much effect to such circumstances. Lord Hardwicke's 
opinion was, that, the legacy being given to them by the description 

of executors, they must take it in that character ; and, be- 
[* 467] ing personal estate in their hands as * executors, it could 

not beiong'to them beneficially ; as they insisted they were 
entitled. Upon the point, contended by other parties, that, as it was 
personal estate in their hands as executors, it might go to the hospi- 

(1) See antty Bmyon v. Benyon, 34 ; and the note, vol. ^ 466, Moggndgt ▼. 
. Thackwell; where the principal anthorities upon double legacies are referred to. 
(3) 1 Ves. 108. . ^ 

(3) 1 Ves. 108. 



1811.] cuRBic V. pvc. 467 

tal, Lord Hardwicke^s opinion was, that if it acquired its personal 
nature, not during the testator's life, but by the operation of his Will, 
and was on that account alone to be given to the hospital, the Stat- 
ute (1) would prevent it« 

The next of kin contended, that it was given so, that the execu- 
tors must take it as executors ; that it was pergonal estate in their 
hands undisposed of; and therefore the next of kin were entitled : 
but Lord Hardwicke's opinion was against that claim : the testator 
having no intention of converting it into personal property, except 
for the purpose of the charity ; and it was admitted, that there was 
personal property sufficient for all the legacies ; if therefore it was 
to go to the executors, as part of .what was not disposed of, it must 
be intended for the hospital under the devise of the residue of the 
real and personal estate ; and that intention, being for a charity, 
could not be established ; but it is remarkable, that it was admitted, 
that, if the other personal estate had been insufficient for the debts 
and legacies, there was no dispute, that, as far as that deficiency 
went, the bequest would haVe been good ; but no farther ; and it 
was then argued, that the intention was not to be collected from the 
event, that at his death the personal estate was sufficient for the leg- 
acies without that sum of 1000/. ; but that was given subject with 
the other personal property to all the legacies ; and therefore is the 
fund for them. 

That case therefore does not oppose an objection to my opinion, 
that this testatrix, having converted all her real * and per- 
sonal property into an aggregate fund, the whole liable to [* 468] 
every legacy, has made the produce of her real estate, 
where it is not well disposed of, liable to all legacies, well given ; 
as by the general law, personal estate, forming an interest in land, is 
liable to all legacies, except those given to a charity. This is there- 
fore liable to tiie legacies. 

Costs, with reference to the question upon the charitable legacies, 
were given to the heir, as between attorney and client : the Lord 
Chancellor observing, that it was frequently done in a charity cause : 
the heir not having made an improper point (2). 

1. Charitable legacies, which the testator has directed to be paid out of the 
produce of mortgage securities, or any of the real interest arising out of or charged 
upon land, ^e void under the statute of Mortmain: see ante, note 4 to Grieves v. 
Case, 1 V. 548. 

2. As to the value of the distinction between a gift to persons by the description 
of ^ executors," or a s(ift to persons who are the tcstator^s executors by theirnamesy 
see note 3 to GriffUhsy. HamiUon, 12 V. 298. 

3. With respect to the cases in which a resulting trust arises in favor of a testa- 
tor's heir at law, see notes 2, 3, 4, 5, 6, 10, to Kutney v. Coussmaher^ 1 V. 436 ; 
but, where a testator has blended all his real and personal estate together, as one 
fund, the produce of his real estate will, on a deficiency of the personal assets, be 

' chargeable with all legacies well given: Bentk v. BUisy 4 Mad, 188. 

(1) Sut 9 Geo. II. c. 36. 

(2) Beames on Ck)8t8, 25, 98. 
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4. As to the doctiine with regard to accumnlative legacies, see note 3 toMog'- 
grid^ V. ThadkweUy 1 V. 464 ; and as to the paymeot of costs of suits respecting 
chanties, see note 10, to the same just-cited case. An heir at law, contending for 
his inheritance upon probable grounds, whether as plaintiff or defendant, is never 
made to pay costs, though he may be unsuccessful : ShaUa t. Barringionf 1 P. 
Wms. 482 : Lemon ▼• wflite, Ambl. 163. Indeed, where an heir at law is made de- 
fendant, hq is very rarely refused his costs : Humphrey v. Jtforse, 2 Atk. 408 ; and 
if the object of the suit be to prove and perpetuate the testimony of the wiU, the 
heir will be entitled to his costs, notwithstanding he has entered into cross exam- 
mation of the plaintiff's witnesses. The question might assume a different shape, 
if the defendant had examined witnesses of his own: Bidulj^y. Bidulphy2 P. 
Wms. 285. And, where an heir at law is plaintiff, and it appears that his suit has 
been merely vexatious, he will be made to pay costs: Seal v. BrowrUon^ 3 Brown. 
215; fFebbv. Ckmerdenj 2 Atk. 424; Luxion v. Stephena, 3 P. Wms. 374. 



KINGSLEY t;. YOUNG (1). 

[Rolls.— 1809, Mat 17.] 

Objection by a purchaser of allotments under an Inclosing Act, that the Award 
of the Commissioners was not made, over-ruled : the Act, containing a clause, 
enabling a sale, and declaring the conveyance valid, before the Award ; and, 
supposing the possibility of the Commissioners varying the allotments, the pur- 
chaser having full notice of all the circumstances. 

The Plaintiff, being seised in fee of an estate comprising in- 
closures, formerly made, and allotments, made to him under a late 
Inclosing Act, upon which he had entered by the direction of the 
Commissioners, appointed by the Act, put up the estate to sale by 
auction ; when it was bought by the Defendant : who was the ten- 
ant of the Plaintiff in possession of the estate ; and knew, that it 
was in a progressive course of inclosure ; and that the Commission- 
ers had not made their award at the time of the purchase. 
[* 469] * The Act contained a clause, declaring, that it shall be 
lawful for any person, who shall be entitled to any allotment, 
to be made by virtue of this Act, to mortgage, sell, demise, and dispose 
of, all his or her estate, right, title, or interest, therein at any time 
before the execution of the said award ; and on a proper conveyance, 
mortgage, lease, assurance, or other disposition, being executed or 
passed of the same, every such assurance or disposition shall be 
good, valid, and effectual in the Law ; but subject to all mortgages, 
settlements, and incumbrances, affecting the messuages, lands, and 
hereditaments ; in respect whereof such allotments should be made. 

The Defendant took an objection on the ground, that, until the 
award was made, the vendor could not make a title to any specific 
allotment. The vendor filed a Bill for a specific performance of the 
contract ; iind under the usual reference the Master's Report was 
against the title ; to which Report the Plaintiff excepted. 

Sir Samuel Romittyy Mr. Cooper, and Mr. Sugden, for the Plain- 
tiff. — Unless the clause of this Inclosing Act, authorising u sale be- 

(1) Exrdatume. 
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fore the award of the Commissioners, enables the Plaintiff to convey 
the legal estate, it is merely nugatory. The owners of old inclosures 
did not require the authority of Parliament to enable them to sell their 
allotments; over which they have precisely the same disposing 
power, as they have over their old inclosures. A Court of Equity 
will enforce an agreement, previous to any allotment, to sell whatever 
allotment the party may ultimately be entitled to ; according to the 
case (1) referred to by Lord Thurlow in Mortimer v. Cap- 
per. That proves his disposing * power ; but clearly he [^470] 
could not before the award convey the legal estate to the 
purchaser : and to enable him to do so, and for no other purpose, 
was this clause introduced. 

The only remaining ground of objection is, that the allotments 
may be varied. Without an express power for that purpose the 
Commissioners cannot vary the allotments, after they have directed 
the party to enter, and fence them off. This Act, like all other par- 
ticular Inclosing Acts, refers to the general Inclosure Act (2) for the 
general provisions. It is true, by the general Act the award is 
declared not to be complete, until the execution of it is pro- 
claimed in the manner thereby directed : Sect. 35 : but it does not 
foHow, that the allotments made can be afterwards varied. By Sect. 
14, it is declared, that the parties shall take their shares, when so al- 
Jotted f in full satisfaction of their rights. By Sect. 16 the Commis- 
sioners are authorized to allot to joint tenants in severalty ; and it is . 
declared, that, '< immediately after the said allotments shall be made " 
they shall be holden in severalty, subject to the uses of the undivided 
estate. By Sect. 19, it is enacted, that after the allotments are 
made, and before the award, the persons entitled may enter upon 
the allotments with the consent of the Commissioners ; and ditch, 
fence off, a;id inclose, the allotments ; and by Sect. 24, if any per- 
son neglects to do so, after being ordered by the Commissioners, the 
Commissioners themselves are authorized to inclose, &c. at the ex- 
pense of the party so neglecting. 

From these clauses of the Act, imposing upon the parties the ob- 
ligation to enter and fence off their allotments, the consequence is 
necessary, that the Commissioners have no discretion to 
vary them : a power, the * effect of which would make these [* 47 1 ] 
Inclosing Acts a general mischief, instead of a benefit to the 
land owners. No provision is made as to the expense of new fences, 
Slc. in case of re-allotments : and throughout the Acts there is noth- 
ing pointing to a power in the Commissioners to vary the allot- 
ments : on the contrary it is assumed, that the allotment, once 
made, is bit\ding. The clause (Sect. 35), points out the time, 
when the award shall be binding ; declaring, that it is not to be 
binding, until the execution of .it is proclaimed : and stating 
. the reason ; that it is to contain ^' all such rules, orders, agreements, 
regulations, directions, and determinations, as the Commissioners 

(1) See 1 Bro. C. C. 158 ; ante, vol. vi. 24. 

(2) Stat 41 Geo. m. c. lOa 
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shall think necessary or beneficial to the partes." This is the olti- 
mate power, which was intended to be reserved until the execation 
of the award : a power, to which, as it is for the benefit of all parties, 
the purchaser cannot object. 

Supposing however, that the Act could be taken to authorize the 
Commissioners to vary the allotments, yet, as this is never done, and 
of course never will be done, the objection is such as this Court is 
not in the habit of attending to. It is not suflicient to show, that 
the purchaser may be disturbed ; if that appears to be a bare possi- 
bility : LyddaU v. Weston (1), and a late case (2), before the Lord 

Chancellor. 
[* 472] * Besides the constructive notice from this public Act 

of Parliament, this purchaser had particular personal in- 
formation, that the estate was in a progressive course of inclosure, 
and that the award was not made. It has been decided, that a per- 
son purchasing with only general notice of a lease is bound by all its 
contents: Taylor v. Stibbert (3). This purchaser therefore, who 
could, if he had liked his bargain, have compelled an execution, can- 
not be permitted to set up an objection upon circumstances, of 
which, when he entered into the contract, he was in full possession 
Mr. Wetherell, for the Defendant, contended, that the clause of 
the Act referred to, enabled the party to sell ; but not to transfer the 
legal estate ; that, if, as it is said, the clause admitted no other con- 
. struction, the Court was not bound to give it any construction ; as 
clauses introduced into Acts of Parliament are frequently not in- 
tended to have any operation ; that the Commissioners may vary the 
allotments ; and nothing is binding until the award is made. 

The Master of the Rolls [Sir William Grant]. — ^The pro- 
vision of the Act is, that the lands may be conveyed before the award ; 
and that the conveyance shall be valid in Law. The Act may au- 
thorize parties to do what they could not efiect without it. The 
clause is a very reasonable one. If the parties cannot pass the legal 

estate, as many things may delay the award, the conse- 
[* 473] quence * would be, that the party in the mean time could 

not give a good title. Supposing the possibility of the 
Commissioners varying the allotments, yet a party purchasing, as in 
this instance, with full notice of all the circumstances, must take sub- 
ject to the variation, as it was inherent in the very nature of the 
property. 



(1) 2 Atk. 19. 

(2j Sugdea*8 Law of Vendors aod Purchlisers, 214 ; 5th ed. 29a In Chanceiy, 
7th September, 1803. A man articled for the purchase of an estate with some 
valuable mines ; and would not complete his contract, because the mines were un- 
der a common; wherein others had a right of common: and consequently be 
would be subject to Actions for making shafts to work the mines. Lord Eldon, 
after showing the improbability of any obstruction from the commoners, said, that, 
in case such an Action were brought, he should think a fiirthing quite damages 
enough ; and therefore decreed a performance in specie, 

(3) ^nie^ vol. ii. 437 ; see the note, 440 : Darnels v. Davison^ ante, 433 ; xvi. 
2i9i HaUy. Smith, jiy.4!26. 
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The Exception w^s over-ruled ; and a specific perforinance de- 
creed (1). 

Sex note 4 to Cooih t. Jdckion, 6 V. 12. 



BLACKBURN v. JEPSON. 

[Roj:.1;s. — 1810, August 3.] 

IfliuE directed to try Modusea: alleged variations in some of the pajroients ap- 
pearing to be only iiregularities in the collection. 

As to a Modus of U. for tithe of all hay, Qiu^. 

Modvf for eyery garden and orchard in lieu of all tithes of all titheable matters or 
things arising therein, sofficiently laid without stating ^em to be ancient gar- 
dens, &c. ; and not too extensive. 

Modus of4d, by each occupier, having lands, cultivated by tne plouffh by three or 
more horses, usually called a plough, in lieu of all small predial tithes of all 
such lands so cultivated, bad for uncertainty as to the quantity of land. 

Modus disproved by the evidence : for every cow producing a calf, X l'2d. ; or if 
no calf. Id. : the evidence proving a higher payment beyond a certain number ; 
account of tithes decreed. 

Modus supported by the evidence in part, not as to the rest^ and capable of distinc- 
tion, void in tato ; viz. so much for everr calf, up to seven proved ; and differ- 
ent sums proved firom those laid as to other numbers, [p. 478.] 

The Bill, filed by the Warden and Fellows of Christ College, 
Manchester, and their lessee, prayed an account of tithes against the 
'several Defendants, occupiers of lands within the parish. 

The Defendants by their Answers set up the following Moduses ; 
stated to have beeli from the time, &c. and to be now, due 
and payable at Easter in each year, or *as soon after as [* 474] 
lawfully demanded, by each and every inhabitant or occu- 
pier of a house situate in the several townships, &c.t (except as to 
the tithe of hay of some parcels of land after mentioned.) having 
any garden, orchard, or land, at or belonging to it, or used or enjoy- 
ed with any house, &c. and producing the several titheable matters 
or things next after pientioned respectively, or any of them, viz. 

For every such garden id. for and in lieu and full satisfaction of 
the tithes of all titheable matters, or things yearly arising therein : for 
every such garden and every such orchard Id. : for all hens ^d. for 
eggs and young : for all geese 2d. : for every cow, producing a calf 
within the year lid. for tithe of calf and milk: for every cow, not 
producing a caff, Id. for tithe of milk ; or, if not milked, of the keep 
and feed : Top every colt 4d. : fo> every farrow of pigs 3d. ; and Id. in 
lieu of the tithes of all hay of every such inhabitant or occupier, hav- 
ing any such land, producing hay, whether more or less ; except some 



(1) Affirmed by the Lord Chancellor, on Appeal, /K>ff(, vol. zviii. 207. 

VOL. XVII. 21 
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closes ; for which, as thej have heard, other ModvMts are payable : Ad. 
by each occupier, having any such land, cultivated by the plough by 
three or more horses, usually called a plough, in lieu of all small 
predial tithes whatsoever of all such lands do cultivated ; and 2d. by 
such occupier, having any such land, cultivated by the plough by 
fewer than three horses, usually called half a plough, in lieu of all 
small prsedial tithes. f 

The Defendants stated their belief, that no tithes in kind have been 
hitherto paid, and such sums have been paid &c. ; except, that, pota- 
toes having been introduced as an article of cultivation in the said Par- 
ish of late years, some of such occupiers have through mistake been in- 
duced to pay compositions for the tithe of potatoes ; and ex- 
[* 475J cept * also, that for some time past such occupiers of land, hav- 
ing seven cows producing seven calves wiihin the year, have 
also by mistake been induced to pay 10«. for the tithe of such calves ; 
and others, having seven cows, not producing seven calves, bs. They 
believe other Modnses or customary payments are payable : and among 
them for every house in the parish Id. ; usually called a smoke pen- 
ny in lieu of the tithe of wood ; and that such Moduaes cover all, or 
nearly all, small ptedial tithes, and all, or nearly all tithes whatsoev- 
er, except of corn and grain ; that they have not fxaid any small 
•tithes in kind ; and in general tithes of corn and grain have not 
been taken in kind ; but compositions have been paid. 

Mr. William Agar and Mr. BeUy for the plaintiffs. 

The Master of the Rolls [Sir William Grant]. — ^This Bill is 
filed by the Plaintiffs, as owners of the rectory of the parish of Man- 
chester ; and claiming tithes in kibd from the several Defendants ; 
who are occupiers of land within that parish. Tt^e Defendants in- 
sist on Moduses for various descriptions of tithes, enumerated in their 
Answers. The Plaintiffs contend, that the Moduses are not suffi- 
ciently proved in point of fact : and of some they contest the valid- 
ity in point ot law. With an exception, to be afterwards mention- 
ed, I think, the evidence of thecustqmary payments sufficiently strong 
to entitle the Defendants to an opportunity of establishing them in 
ai^ issue. The alleged variations in some of the payments seem to 
be nothing more than irregularities in the collection. That how- 
ever is matter of evidence to^ be weighed on the trial of the 

issues. 
[* 476] *The Moduses ^ of which the legal validity is contested, 
are those for hay, gardens, orchards, and what the Defendants 
call a plough and a half plough. The question as to.the hay Modus 
appears to me, after all the consideration I have been able to give it, 
to be extremely doubtful. It is said on the one side to be decided 
by the case of Travis v. Oxton (1) ; and on the other, by that of 
Bennett v. Read (2). It is not very easy to mark theprefcise line of 

msGwiiLioea 

(2) 4 GwiU. 1272. 
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distinctioii between thefie two cases : or to ascertain, to which of them 
the present most nearly approaches. I conceive therefore, it will be 
most proper to do what has frequently been done under such ciroum* 
stances ; viz. to postpone the decision of the question, of law ; until 
it shall beiascertained, whether the Modus exists in point of bcU 
The extracts from the Parliamentary Survey raise a doubt, whether 
it has had an immemorial existence : if not, the legal question wilt 
never arise. 

As to the Moduses for ^rdens and orchards, one objection is, that 
they are not stated to be ancient gardens • and orchards. I appre* 
hend, it is not necessary in laying the Modus so to state them. 
There are in Mr. Wood's book many instances, in Which a Modus^ 
thus^Iaid, has been sent to an issue ; and established. Another ob- 
jection is, that the Modus is laid to be in satisfaction of the tithes of 
all titheable matters and things, yearly arising therein ; which is 
said to be too extensive. This method of laying the Modus is how- 
ever justified by precedent* In the case of Gardner v. Cox (1) it 
was so laid. That was a Bill for establishing Moduses\ in which 
greater accuracy is required than in an Answer. One Modus laid 
was of \d. for every garden in lieu of the tithes of all titheable mat- 
ters arising therefrom. The Bill was dismissed as to some 
*of the Moduses: but as to this, and some others, issues [* 477] 
were directed : and I have found several instances, in which 
after an enumeration of particular articles of produce there have been 
added the general words <^ and all other the tithes arising therefrotn ; " 
and the Modus has either been sent to trial or at once established. 
This objection therefore ought not to prevail. 

As to the plough and half-plough the Modus is thus laid : 

" And the sum of Ad, by each occupier, having any such lands 
cultivated by the plough by three or more horses, usually called a 
plough for and in lieu of all small predial tithes whatsoever, c^ 
all such lands so cultivated, and 2d. by each occupier having any 
such land cultivated by the plough by fewer than three horses usu- 
ally called half a plough,'' in lieu of all small praedial tithes of all ^ 
such land so cultivated. 

I do not see, how the objection for want of certainty in tliis Mo- 
dus can be got over. There is no averment, what the quantity of 
land is, of which a plough consists. It is not even said, that it is 
any known or fixed quantity whatever : but only, that what is culti- 
vated by the plough by three or more horses is usually called a 
plough. This I must hold to be a bad Modus. 

There is one Modus to which the objection is, not that it is bad 
in law, but that the evidence disproves it in the manner, in which it 
is laid: <<and for every cow, producing a calf within the year 1^. 
for tithe of calf and milk : for every cow, not producing a calf. Id. 
for tithe of milk ; or, if not milked, of the keep or feed." 

Though it is true, there is evidence of such a payment for a cow, 

(1) 2 Wood. 473. 
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it is not true, that it is the payment for every cow y for if the num- 
ber be seven, a larger sum becomes payable for each. 
[* 478] * According to the tithing books, and the schedule, in- 
dorsed on the lease, the payment is of 5$. for every seven 
cows, not having calves, and Is. for every seven cows, havfhg calves. 
The witnesses differ as to the precise sum : but, I think, they almost 
all agree, that for seven, or more, cows the payment is higher than 
that, stated in the Modus: viz. Id. or lid for each. According to 
the authority of Bishop v. Chichester (1) this is a fatal objection. 
There the Defendants had laid a Modu^ of so much per calf up to 
seven ; and different Moduses for other numbers, exceeding seven. 
The evidence supported the Modtu, as laid, up to seven : but proved 
a different payment for the excess. Lord Thurlow held the Medus 
to be bad in toto: yet there the Defendants might have said, that 
the Modus was capable of division ; and that they had proved one 
distinct part in the manner they had laid it. That cannot be said 
here : the J)efendants insisting, that no more than the Id. or l^d. per 
cow is payable, let the number be what it may ; and that it is by 
mistake if they had paid at a higher rate for seven or more cows. 
That such is the payment for any number of cows is disproved by 
the evidence ; and I cannot send to trial a Modus, disclaimed by 
the Defendants: vit. Id. or IJd. for every cow up to seven; and 
stopping at that number. They deny that to be the Modus. 

Two of the Moduses being over-ruled, the Plaintiffs are entitled 
to an account of the titheable matters, which they were intended to 
cover (2). As to all the rest issues must be directed ; unless the 
Plaintiffs choose to accept any of the payments ; as oflfered by the De- 
fendants. 

1. After the original decree in this cause was pronounced, a petition for re- 
hearing at the Rods was presented by ike dtfendants^ and each rehearing took 
place in consequence, when the decree was affirmed. Meantime thejdaiii^s had 
presented a petition of appeal to the Lord Chancellor ; and the defendants, dso, 
when they found the Master of the Rolls adhered to that part of his decree which 
made against them, appealed to the Lord Chancellor; the plaintifis objected to 
having this la^-mentioned appeal received. contendin|^ that a cause which had 
been twice heard at the Rolls ousfht not to be heard agam by the Lord Chancellor ; 
but, if it was intended to be farther prosecuted, should be sent up at once to the 
House of Lords. The objection was overruled ; and the, Lord Chancellor was of 
opinion, that» under the circumstances, the second appeal ought to be brought up 
to the first. The proceedings in this stage of the suit are reported in 2 Yes. & 
Beat 360: and see, anUj note 5 to Waldo v. Caley, 16 V. 206. When the cause 
came on for hearing, on both appeals, the defendants took a preliminary objection 
to the p^intiff's appeal, for want of parties ; two of the plaintifife having died since 
the first hearing, and t^o other individuals having succeeded, by election, to their 
interests. The court, at first, thought the validity of this objection must turn upon 
the fact, whether the plaintiffs sued as a corporation, in which case there would 
be no defect of parties ; or whether they sued as individuals, in which case the 
objection must prevail. But, on farther consideration, it was held that the defend- 
ants had, by their own act, removed any objection they might have taken for want 

(1) 4Gwill. 1316. 

(2) See the note, anfe, vol. v. 725, upon the Appeal to the Lord Chancellor after 
a re-hearing' at the Rolls. 
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of parties, the maimer in which they had entitled their appeal hdving recogfniaed 
the Bait as one regularly instituted and earned on. The two appeals were there- 
fore heard together, and the Lord Chancellor determined, that there was no ground 
fbr varying Uie decree made by the Master of the Rolls, except ta t6 the hay 
modtu ; that modui his lordship held to be bad. This final determination of the 
suit is reported in 3 Swanst 19^158 ; where the several issues directed by the 
Master of the Rolls are given at length. 

2. The difficult)^ whicn, in the principal case. Sir William Grant felt, how to 
draw any precise fine of distinction between the cases of Traoii v. (kkon and 
Bennett v. Read^ was again intimated by him in Leyson v. PanonSy 18 Yes. 175 ; 
in which case his honor decided, that an annual payment of one penny, by each 
occupier of lands within a parish, in lieu of tithe of aJl hay made on the lands in 
the tenure of such occupier, be the quantity great or small, miffht be alleged as a 
modus. In ffUliamson v» Lard Lontdak^ 5 rrice, 36, Richards, C. B., professed, 
that he^ like Sir William Grant, was unable to reconcile the two cases above men- 
tioned ; and the chief baron at first said, he should require the aid of an issue, be- 
fore he would give any decisive opinion on the legality of a itiodiu of a ^ plough- 
penny," payable by the several occupiers of lands in tillage within a parish, in 
lieu of all small pnsdial tithes growing upon lands so in tillage. The decree, 
however, was suspended as to that point; and, finally, the issue was countermand- 
ed, and such a payment declared not to be sustainable as a modus. The eround 
of the decree appears to have been the uncertainty and fluctuation to which such 
a modus must bo liable, as to the amount to be received by the parson, and the 
possibility that the whole of the parish might be in the tenure of one occupier ; in 
which case, a single plough-penny would be the whole payment fbr Uie predial 
tithes of all the land m tiflage. It must be obvious, that this reasoning would be 
of equal force against the soundness of the decision made in Leyson v. Parsons^ 
before cited ; the authority of which case must be considered as much weakened, 
if not overruled, by H^UlMmmm v. Lord LonsdoU^ and by the vviation finally in- 
troduced into the decree made in the principal case, fivre, B., when delivering 
the judgment of the Court of Exchequer, in the case of Bennei v. Read, (1 Anstr, 
381), expressly adverted to Trans v. Qdon ; and declared his opinion, that ** a 
clear line of distinction appeared upon the general statement of the two cases ;** 
and Lord Eldon, in the prmcipal case, said he did not think that the cases cited 
Were contradictory to each other ; but that Bennei v. Read, thouffh the more re- 
cent decision, must, if it were really irreconcilable with JVams v. Ozfon, give 
way to that case, which had the sanctbn of the House of Lords, and in which 
case a shifting and desultory modus was held to be clearly bad : see 3 Swanst 
152, 156, 158, and also Busk v. Lewis, Jacob's Repu 370. 

3. That, in laying a modus for gardens and orchards, it is not necessary to state, 
that they' are ancient gardens and orchards, is established by many cases : see 
Preoost V. Bennett, 2 Price, 37& 
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BARLOW V. SALTER. 

[Rolls. — 1810, June 3 ; August 9»] 

Testatrix save all her estate real and personal to her daughter and her heira^ 
and half the Navigation money for her natural life, and in case she dies with- 
out issue all to be divided between four nephews and nieces, named : the pert 
of one only for life and to be divided between the survivors. 

The limitation over too remote; there being no expression, or circumstance, to 
limit the generality of the words to a failure of issue at the time of the death. 

As to what property it extends to, Qtuere. 

The words ^< die without issue ^ have their legal signification : viz. a general fail- 
ure ; unless there are expressions, or ciicumstancea, from which it can be col- 
lected, that they are used in a more confined sense (a), [p. 482.] 

The word "survivors" construed " others," [p. 482.] 

Though, where nothing but a life-interest is ffiven over upon a failure of issue, it 
must necessarily be intended a failure wiSiin the compass of that life; where 
the entire interest is given over, the mere circumstance, that one taker is con- 
. fined to a life interest, furnishes no indication of an intention to make the whole 
bequest depend on the existence of that person, when the event happens, on 
which the limitation over is to take effect, [p. 482.] 

Devise for life, and in default of issue, to another for lifb ; and in default of his 
issue, remainder over : the limitation over void as to the personal proper^ ; 
either as too remote ; or an estate tail by implication (6), [p. 484.] 

GoNSTANGE VicroRTN, widow, by her Will, dated the Slst of Jan- 
tiary, 1800, made the following disposition, after giving two annui- 
ties of 50L each to be paid six months after her decease by her ex- 
ecutrix ; appointed her daughter Margaret Victoryn, her executrix ; 
and bequeathed to her said daughter in the following terms : 

'< AH my estate real and personal of every sort and kind to her and 
her heirs and half the navigation money for her natural life and in 
case she dies without issue all to be divided between my four 
nephews and nieces Nathaniel Barlow of Colchester, William, Cath- 
erine, Elizabeth, all at Writtle, in the county of Essex ; Catherine's 
part only for life ; and her part to be divided between the sur- 
vivors." 

The testatrix died on the 28th of July, 1803 ; leaving Margaret 
Victoryn, her only child, and the four nephews and nieces, named id 
the Will. The Bill was filed by the nephew Nathaniel Barlow ; 
praying, that the Plaintiff and the Defendants, the other nephew and 

(a) The words Utwing, hacing^ and vMmU^ in demises, — ** and if he shall die 
without leaving any issue " — ** without having issue," or " wUlunU issue " — have 
acquired a technical judicial meaning, and when applied to real estate, mean an in- 
definite fulure of issue. J^TewUm T.'Gri^ 1 Har. & Gill, 111 ; see atttt, note (a) 
Everett v.GeU, I Y. 2m. 

[h] A limitation over of personal proper^, alter a dyin^ under a^, and without 
issue, was held good, the contingency not being too remote. Janet v. Saikerany 
10 Gill & J. 187. 

Courts seem inclined to support limitations, even of personal estate. See anle^ 
note (a) lUndins v. Goldfrm, 5 V. 440 ; note (a) Douglat v. Chatrntry 3 V. 501 ; 
note (a) Evemt v. Cell, 1 V. 286. 

Whether there can be an estate-tail in personalty, see AfUe, note (a) Fonhx v. 
Fw^^y. 536, where some conflicting opinion* are collected'; also, tyoie{fl]Haw-^ 
lint V. Gddfrap, 5 V. 440. % 

VOL. XVU. 21* 
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nieces, may 'be declared entitled to the produce of the sale of the 
real estate and to the clear residue of the personal estate upon the 
event of the Defendant Margaret Salter (late Victoryn) dying 
without issue living at the time of her death ; and praying an 
account accordingly. It was admitted, that there was no real 
estate. 

Mr. Richards y Sir Samuel RomUbfy and Mr. Trowery for ' [*480] 
the Plaintiffs. — ^This is merely a question of intention ; 
whether the limitation over is after the death of Margaret Victoryn 
without issue, generally ; or without issue living at the time of her 
death. In modern times, with reference to personal estate, the lim- 
ited construction has been favored ; being always the real meaning : 
Nichob V. Hooper (1). Hughes v. Sayer (2). Pinbury v. Elkin (3). 
PleydeU v. PleydeU (4). Chamberlain v. Jacob (5). Keiley v. 
Fowler (6). One circumstance, which occurs in this case, that the 
limitation over upon the failure, of issue is for life, has been consid- 
ered as decisive evidence of the intention of the limited construction. 
In Roe, on the Demise of Sheers v. Jeffery (7), a case of real estate, 
Lord Kenyon does not rely upon the word << leave.^' 

Sir Arthur Piggotty for the Defendants. — ^The first words are a 
complete and absolute disposition of the whole of this property ; and 
the subsequent restriction to a life interest is confined to a specific 
part of it. Mr. Fearne (8), having rcviewedall the cases, draws this 
conclusion ; that though in the limitation of personal estate, after a 
dying without issue, those words shall not ex vi terminiy and without the 
concurrence of any other circumstance of intention, signify a dying 
without issue then living, even though the limitation is in 
the ♦nature of an estate tail by implication only, yet they [*481] 
shall not ex vi termini, when there is any other circum- 
stance of intention, import an indefinite failure of issue, even though 
the limitation is in the nature of an express estate-tail ; but in either 
case, if the limitation rests solely on the usual extent and import of 
these words, the limitation over is too remote ; and therefore void : 
and the whole vests in the first devisee or legatee ; but the significa- 
tion of the words may be confined to a dying without issue then liv- 
ing by any clause or circumstance in the Will, which can indicate or 
imply such intention. 

The question must always result to this : whether the testator in- 
tends, that, in case there shall be issue; the property shall be enjoyed 
by any other person ; and that intention, contradicting the legal im- 
port of the words, i^ not to be implied without some foundation ; as, 

(1) 1 P. Will. 198. 

(2) IP. Will. 534." 

(3) 1.P.WUL563. 

(4) 1 P. Will. 748. 

(5) Amb. 72. 

(6) 6 Bro. P. C. 309; Feame*s Ex. Dey. edition by Mr. Powell, 336. 

(7) 7 Term Rep. 589. 

(8) Feame'8 Ex. Dev. 371, edition by Mr. Powell, 258 ; see anie, Grfyatridi v. 
mipatricky vol. xiii. 476 ; Everest v. GeUy 1 286, and the note. 
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where the Courts have laid hold of the wotd " leew ;" or as in 
Keily v. Fowler, the circumstance, that the property was to return 
to the executor. This Will has no such expression or circumstance ; 
being merely a general devise of real and personal estate to the 
testatrix's daughter ; with a limitation over after a general failure of 
her issue. 

1810, Aug. 9th. The Masteb of the Rolls [Sir Wil- 
liam Grant]. — ^In whatever sense the word " aH " in this Will is la 
be understood, it is equally necessary to decide the meaning of the 
words " in case she dies without issue : " whether they are to be 
construed without issue, generally, or at the time of the daughter's 
death. If the bequest over be too remote, it will be unnecessary to 
determine, what description of property is comprehended in it. It 
appears in some of the early cases, that the Judges inclined to hold 
these words to mean without issue at the death of the person 
named : but ever since the case of BeauclerJc v. Dormer, (1), 
[* 482] ♦ I think, a different rule has prevailed ; and it is now 
settled, that, unless there are expressions or circumstances; 
from which it can be collected that these words are used in a more 
confined sense, they are to have their legal signification : namely, 
death without issue, generally. 

The Court ought not certainly to profess to adopt one of these 
rules ; and yet to proceed, as if the other was the right one ; which 
however is done, when the meaning of the words is held to be nar- 
rowed by expressions, or circumstances, that do not raise any feir in- 
ference of a restrictive intention. The single circumstance in this 
case, relied on in favor of the restrictive construction, is, that one of 
the four persons, to whom the bequest over is made, is to take Only 
a life interest in her part ; which is to be divided equally among the 
survivors. The other three persons take absolute interests, trans- 
missible to their representatives ; who will be capable of taking at 
whatever period of time the failure of issue may happen. Their 
right even to Catherine's fourth will not depend on their being alive 
at her death ; for the word '' survivors," as here used, has the same 
sense as the word <' others : " as has been frequently decided. The 
whole property goes over upon failure of issue of the daughter : 
whether Catherine shall be then living or dead. How then can the 
circumstances of giving her a life interest in her part show an in- 
tention to use the words << dying without issue '' in any restricted 
sense ? Wh6re nothing but a life interest is given over, 
[* 483] the failure of issue must * necessarily be intended a fail- 
ure within the compass of that life : but where the entire 
interest is given over, the mere circumstance, that one taker is con- 
fined to a life interest, furnishes no indication of an intention to 
make the whole bequest depend upon the existence of that person 
at the time, when the event happens, pn which the limitation over is 

(1) 2 Atk. 308. 
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to take effect. When a remainder for life has been limited after ai^ 
estate tail, it never was argued, that an estate tail could not really be 
meant to be given, because of the improbability of intending a per- 
sonal provision for one person after the indefinite failure of issue of 
another. The failure may happen during the life ; and that chance 
is what is given to the remainder-man for life. So here, if Cath- 
erine shall be living, when the issue fails, she will take a life-interest ; 
but the bequest over is still to take place, when the failure of issue 
shall happen, whether Catherine shall be then Uving, or not. 

If there is any case, which has ascribed to the circumstance of a 
devise over for life the effect, here contended for, I must b^ leave 
to doubt the soundness of the decision. The case of Roe,' on the 
demise of Sheers v. Jeffery (1) certainly gives no countenance to 
that doqtrine ; as the devise over was only of life estates ; and on that 
ground Lord Kenyon compared it to PeUs v. Brown (2). So in 
Trafford v. Boehm (3) the ground was, that all the estates were es- 
tates for lives, and for lives only. I see by the Report, that in the 
case of Boehm v. Clarice (4) I had understood that case, not having 
examined it, as deciding, that, if the next limitation was for life, the 
devise over after a failure of issue would not be too re- 
mote ; and * said, I thought, that opinion had not been [* 484] 
followed ; but upon examination that case does not contain 
any such doctrine; but proceeds on the ground I have already 
mentioned. In Boehm v. Clarke the devise was to one for life ; and 
in default of issue, to another for life ; and, in default of his issue, 
remainder over. It appears, that I thought the limitaljon over was 
too remote. But I now doubt, whether the devise did not rather 
give an estate tail by implication. Probably the parties interested 
had the precaution to suffer a recovery of the real estate. As to 
the personal estate it made no difference, which construction was 
adopted. 

In this case my opinion being, that there is no expression, or cir- 
cumstance, to limit the generality of the words to a failure of issue 
at the time of the death, the devise over is too remote ; and the con- 
sequence is, that the Bill, seeking an account upon the supposition, 
that the nephews and nieces may have an eventual interest in the 
property, must be dismissed. 

As to the construction of the words ^ dvin; without issue,'* see the notes to 
Everett v. OeU, 1 V. 286, with note 2 to Ihi^ v. Ford, 2 V. 536; and that, 
where the context of the will in which it is found does not forbid such an intepre- 
tation, the word " suhrivors ^ may be understood as meaning only oAerSf see note 
3 to MUaam v. Awdry, 5 V. 465. 

(1) 7 Term Rep. 589. 
2) Cro. Jac. 590. 

(3) 3 Atk. 440. 

(4) Ante, vol. ix. 580. 
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LORD MONTFORD v. LORD CADOGAN. 

[Rolls.— 1810, July 9, 10; August 9.] 

Settlement of a renewable lease in trust out of the rents and profits to pay the 
fines and charges of renewing; and subject thereto, for husband and wife mic- 
cessively for life : remainder to the first son at twenty-one. 

The trustees not having renewed in the lives of the tenants for life, answerable, 
as for a breach of trust : though not deriving any benefit from it : liable there- 
fore, with the assets of the tenants for life, with .reference to their enjoyment, 
and the occupying tenant, having purchased the husband's life interest, to pro- 
cure a renewal for the son : the trustees indemnified ajpdnst the expense by an 
application of the assets of the tenants for life in the first instance ; but the oc- 
cupying tenant not charged in their favor. 

Bt indentures of lease and release, dated the 28th and 29th of 
February, 1772, reciting an indenture, dated the 15th of January, 
1772, by which the Dean and Chapter of Westminster demised to 
Thomas Lord Mcxitford a house and other premises in Seymour 
Place, to hold to Lord Monlford, his executors, administrators, and 
assigns, from Christmas preceding for the term of forty years, at the 
yearly rent of twenty shillings ; and farther reciting an intended mar- 
riage between Lord Montford and Mary Ann Blake, Lord Montford 
assigned to Charles Sloane Cadogan and Sir Thomas Bunbury, their 
executors, administrators, and assigns, the demised premises, and all 
the estate, right, title, interest, property, benefit of renewal, term and 
terms of years, then to come and unexpired, claim and demand what- 
soever, of £ord Montford, of, in, and to, the same and every part 
thereof, together with the said indenture of lease, and the fuU and 
whole benefit of the same ; to hold said leasehold premises to them, 
their executors, &c. for and during all the residue of the said term 
of forty years therein to cooie and unexpired, and for and during all 
and every other terni and terms of y^ars thereinafter to be granted on 
the renewal of said present or of any future leases of said leasehold 
premises, and for and during all such other term and interest as Lord 
Montford had or could grant of or in said leasehold premises or any 
part thereof ; in trust for Lord Montford until the mar- 
[* 486] riage ; * and after the marriage that the trustees should, 
by, with, and out of, the rents, issues, and profits, of the 
premises, pay the rent, &c. and in the next place should, by, with, 
and out of, the rents, issues, and profits, of said leasehold premises, 
pay and discharge all such fines, costs, charges, and expenses, as 
should be incident to or occasioned by the renewing the said present 
lease or any future lease or leases of said leasehold premises, and all 
other costSj attending the execution of the trusts ; and from and 
after payment of said rent and all such costs, charges and expenses, 
as aforesaid, and after performance of said covenants, clauses and 
agreements, and subject thereto, upon trust to permit Lord Montford 
and his assigns to receive the rents, &9. during so many years of the 
said present term or of any future term or terms therein as he should 
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live ; and after his decease, in case Lady Montford should survive 
him, to permit her to receive the rents, &c. for so many years of 
the said present term or of any future term or terms therein as she 
should Uve ; and to have the use of certain furniture ; and after the 
decease of the survivor that they should by mortgage, sale, or other 
diq>osition, of said leasehold premises as therein mentioned, raise 
such sum as should be necessary to make good the deficiency of 
portions, provided for younger children ; and if there should be any 
residue of said leasehold premises, household goods, &c. to permit 
the first son to take the rents, &c. of the said leasehold premises, 
and to have the use of the said goods, &c, until he should attain the 
age of twenty •K>ne, or die under that age without leaving issue male 
living at the time of his death ; and in case he should arrive at. the 
age of twenty-one, that the trustees should assign the said leasehold 
premises for the residue of the said present term or any such future 
term or terms therein, as aforesaid, and also the household goodsj 
<&c. to such first son attaining twenty-one. 

* The marriage having taken place, the trustees permit- [* 487] 
ted Lord Montford to receive the rents until his death, in 
October, 1799, and after his death Lady Montford received the 
rents. The lease was renewable at the expiration of every fourteen 
years ; and the first period of fourteen years expired on the ^5th of 
December, 1786; and the second in 1800: no renewal having taken 
place. 

The Bill was filed by L<Mrd Montford, the only issue of the mar- 
riage, against Lady Montford, the trustees, the executor of the late 
Lord Montford,* and Lord Howe, the occupying tenant of the prem- 
ises ; praying, that the trustees may be decreed to procure the lease 
to be renewed, and to pay the fines and expenses, attending such 
renewal ; or that the other Defendants may be decreed to contribute 
to the same according to the times the late Lord Montford, Lady 
Montford, and Lord Howe, were respectively in possession, or re- 
ceipt of the rents. 

Lord Howe by his Answer stated, that an application was made 
to him in 1805 by the trustees to pay his rent of 200Z. a year to 
them : but, Lady Montford's Solicitor refusing to authorise him to 
do so, he did not pay the rent to any one. He became tenant in 
1786: and in that year purchased Lord Montford's life interest /or 
1000/. ; and after his death agreed with Lady Montford to occupy 
fgr three years at the rent of 200/, ; and had since continued to oc- 
cupy from year to year ; submitting, that he is not liable to con- 
tribute to the renewal ; that the trustees ought to have procured a 
renewal ; and ought not to have permitted Lord and Lady Montford 
to receive the rents without retaining sufficient to pay the fines and 
expenses of renewal. 

« Sir Samuel RamiUy and Mr. Daniel, for the Plain- [* 488] 
tiff'. — Mr. Hollisty Mr. Leach, and Mr. Trower, for the 
Defendants. * 
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The following cases were cited : MtUe$ v. MUks (1). N^htm^ 
gale V. Lawson (2). Stone v. TTieed (3). AdierUy ▼. Gmer- 
ing (4). White v. White (5). 

1,810, Aug. 9th. The Master or the Rolls [Sir William 
Orant].— -The proposition, that under the marriage settlement of 
Lord Montford it was the duty of the trustees to keep these leases 
renewed, does not admit a question. The lease being made the 
subject of a settlement, it was clearly meant, that it should be kept 
on foot by renewals. The trustees were to apply so much of the 
rents and profits as would be necessary for that purpose. They 
are not in so many words directed to renew : but the means being 
given, and the purpose expressed, there is no doubt, that they were 
to apply those means to that purpose. If it was not to be done by 
the trustees, it was not be done at all: the tenants for life having 
an interest the other way ; as such an application was in dimination 
of their income. 

Some difficulties were suggested at the bar : as to the mode of 
executing this trust : but clearly it was not incapable of being exe- 
cuted : nor was the execution prevented by any such supposed dif- 
ficulty. A doubt was then attempted to be raised, whether the 
trustees ever accepted, or acted under, the trust : upon the circum- 
stance, that they do not appear to have executed that part 
[• 489] of the * settlement, which has been produced. The sur- 
viving trustee does not dispute, that he acted ; and that 
Lord Cadogan's executors should have been under any lAistake as 
to his acting is incredible. It is known by the case of Cadogan v. 
Kennet (6), that the trustees of Lord Cadogan brought an action 
very soon after the settlement, in the execution of their trust. Their 
trust, thus created, and undertaken, it is admitted, has not been 
performed. One easily gives credit to persons, of the description of 
these trustees, from acting only from what appeared to them hu- 
mane and proper motives: they could act from no other: but that 
conviction, however it might operate as an inducement to the Plain- 
tiflT to forego his strict right, cannot authorize the Court to refuse 
to listen to his claim of indemnity on account of a breach of trust ; 
unless he has by his acquiescence precluded himself from insisting 
on that claim. It does not however appear, that he was conusant 
of the fact, that the renewals were not made : and therefore his si-' 
lence cannot be construed into a waiver of his right. • 

A question was raised on the part of Lord Cadogan's executorsy 
whether, as this was a mere personal default, productive of no ben- 
efit to his estate, his assets are liable to make compensation : but in 

(1) AnU, vol. vi. 761. 
(52) 1 Bra C. C. 440. 

(3) 2 Bro. C. C. 242. 

(4) 2 Bra C. C. 659. 

(5) Anit, vol. iv. 24 ; v. 554; U. 554. 

(6) Cowp. 432. 
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ScurfieU V. Howes (1) the trustee's estate had derived no benefit 
from the breach of trust ; and in Adair v. Shaw (2) Lord Redes- 
dale says, " It has been the constant habit of Courts of Equity to 
charge persons in the character of trustees with the consequence of 
a breach of trust : and to charge their representatives also ; whether 
they derive benefit from the breach of trust, or not. " 

But, though my opinion is, that these trustees are answerable, 
they are not alone answerable. The tenants for life have acquiesced 
in the breach of trust, and profited by it, by receiving the 
whole "* rents and profits, a part of which was applicable [* 490] 
to the renewals; and it is contended that Lord Howe, 
having taken an assignment of Lord Montford's life interest, stands 
in his place ; and must answer, if Lord Montford's assets are de- 
ficient All these parties are answerable to the Plaintiff: but I do 
not think, that Lord Howe is primarily answerable, as between him 
and the trustees. If Lord Montford has left assets, they will in the 
first place be applicable to make good so much of the fine as corres- 
ponds with the period of his enjoyment (3). Lady Montford is in 
like manner answerable for the period of her possession ; and the 
accruing rents during her life are liable to be impounded ; to make 
good the demand against jfer. Whatever can begot from the funds, 
will go in ease of the trustees : but they cannot throw any part of 
this burthen upon Lord Howe. They permitted Lord Montford to 
apply to his own use all the rents and profits ; and from compassion 
to his straitened circumstances abstained from performing their 
trust. Their charity to him cannot be at the expense of Lord Howe. 
They cannot contend, that it was his duty to withhold any part of 
the rents and profits, or the consideration, that came in place of 
them ; it being their intention, that nothing should be withheld from 
Lord Montford. Their purpose was to run the risk of not perform- 
ing their duty, rather than distress him ; and they cannot say, that 
Lord Howe was bound to do for them what they from motives of 
compassion had resolved to leave undone (4). 

1. Trustees of a leasehold interest, to whom a power of renewin? the lease , 
^ as occasion may require, and as they may think proper," have, indeed, a certain 
discretion intrusted to them as to the exercise of their power, for otherwise they 
would be bound to comply with any unreasonable demands on the part of the 
lessor ; but they have not an arbitrary and capricious discretion, — they must act 
as appears proper for the interest of their cestui que iruft ; and they roust by no 
means abandon the interests they were appointed and undertook to protect : Lord 
Mlsintoum v. Lord Mub^rave, 3 Mad. 433 ; & C. 5 Mad. 470. It will be no an- 
swer to a charge of breach of trust, for the trustees or their representatives to al- ' 

(1) 3 Bro. C. C. 90. 

(2) 1 Sch. & Lef. 243; see 272. 

(3) JhUe, vol. ix. 560; Cole^rave v. Colesrrave, 6 Mad. 72. 

(4) On Appeal, post, vol. xix. 635 ; 2 Mer. 3. The Decree affirmed, with the 
explanation, that the tenants for life are to be charged respectively, not upon their 
actual enjoyment, but as it would have been under a due execution of the trust by 
renewing witii a fund, drawn from the rents and profits ; with liberty to the Plain- 
tiff, as against the assignee of his father's life estate to apply, not being otherwise 
paid, if he shall be so advised. 
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le^, that they derived no benefit from it : Mw v. Sww^ 1 Sch. & Lef. 272: and, 
though long acquiescence mig:ht, in this, as in all other cases, bar the remedy of 
the injured party, ^et the question of acquiescence can never arise, tiU it has been 
previously ascertained that the cutui ^ue fnisf knew the facts constitatinff the in- 
jury : so lon^ as he continued ignorant of those facts, he could be guilty of no 
wilful Ujudiin m not bringing forward his complaint; BandaU v. JSrrtngSm, 10 Yes. 
427. 

2. Our law does not recognise, as many of the continental codes .do, a right in 
the lessee of an ecclesiastic^ corporation to have a renewal of such lease: lluak- 
worlk's ease, 2 Freem. 13; Stokes v. Clarkej Colles's P. C. 194. But custom has 
established a well founded expectation of such a preference of the old tenant, 
if his application be made in due time : BandaU v. fiuMeU, 3 Menv. 196 ; Ratoe 
V. Chidiesier, Ambl. 719; Wiruiow v. Tight, 2 Ball & Beat 206; Piduring v. 
Votdes, 1 Brown, 198 ; JSTmriB v. Lt A^eoe, 3 AtL 3a The oroceedings upon the 
appeal brought in the principal suit are likewise reported in 2 Meriv. dw 
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THE ATTORNEY GENERAL v. THE EARL OF CLAR- 
ENDON. 

[Roixs.— 1810, AueusT 17.] 

IifroRMATioir for the regulation of Harrow School : dismiBsed as to the removal 
of Governors, unduly elected according^ to the Founder's Statutes ; not being 
inhabitants: the Court of Chancery having no jurisdiction with regard to either 
the election, or amotion, of Corporators ofany description : Eleemosynary Cor- 
porations being the subject of visitatorial jurisdiction; therefore, in the case of 
the Crown, becoming visitor for want of an heir of the Founder, the removal of 
a Corporator tU facto to be sought by Petition to the Great Seal ; not by Bill or 
Information. 

As to the effect of the time, during which the Defendants had held their offices, 
against an inquiry into their original eligibility, Qiuere. 

As to the revenues, including the management of the estates, and the application 
of the income, inquiries directed ; to ascertain, whether the estates are proper- . 
ly and advantageously managed; with a view to nrospective regulation ; and a 
lease to one of the Governors, though without fraud, set aside upon general 
principles, as inconsistent with his duty; charging him with the full value, if 
exceeding the rent reserved. 

The application of the income, to purposes partly specified by the Founder's Rules, 
and partly left to discretion, not being in all respects agreeable to the Found- 
er's directions, though with no improper motives, to be ascertained by a scheme ; 
having re^d, on the one hand, to the Founder's directions ; on the other, to 
the alteration of circumstances : which might render a literal adherence to them 
adverse to their general object and spirit 

An alteration in the constitution of the School, with the view of reducing it to a 
mere parochial school, by restraining the ndmber of Foreigners, i. e. boys not 
on the foundation, refused : the admission of Foreigners, without nreiudice to 
the children of the poor inhabitants, being expressly directed ; ana the small 
resort of the latter not proved the result of abuse. 

No objection to encourage attention to Parish scholars by an allowance to the 
Master for each. The expenditure not to be measured by the number of parish 
boys, who are to be immediately benefited by it ; if fairly referable to the pur- 
poses of the School. A considerable allowance therefore to the Master towards 
repairs, and a considerable expenditure in enlarging and improving his house 
for the accommodation of boarders, considered upon the whole not extravagant 
as a benefit from the increased revenue in that shape, instead of an increased, 
salary : nor improper, with reference to the general advantage of the 
School, [p. 491.] 

The course of education and internal discipline left to the Grovemorsand Masters. 
The (jovemora being expressly authorized to alter the Founder's rules, altera- 
tions, long known and acouiesced in, presumed to have been by their author- 
ity ; though the precise order does not appear. Any substantial deviation from 
the principle and purpose of the Institution the subject of visitatorial interposi- 
tion, [p. 492.] 

Governors of an Eleemosynary Corporation, even where their election might be 
said to be a fraud, not. removed without a Petition to the Lord Chancellor in 
his visitatorial capacity : but Corporations, constituted trustees, have sometimes 
been by Decree devested of tneix trust for an abuse of it; as any other 
trustees, [p. 499.] 

This Information^ filed at the relation of several inhabitants of the 
parish of Harrow, on behalf of themselves and the other in- 
^ habitants, against the Governors and the Head IVIaster of ['*492] 
Harrow School, stated Letters Patent in the 1 4th year of 
Queen Elizabeth; establishing a foundation by John Lyon of a 
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Grammar School, with one school-master and usher at Harrow for 
the perpetual education of children and youth of the said parish, and 
two scholarships at the University of Cambridge, and two at Oxford, 
and for the repair of certain roads : and the Statutes made by the 
founder, among various regulations, directed, that when any one or 
more of the governors, appointed by the Letters Patent, should die, 
the others should appoint oqe or more fit and discreet persons within 
the parish of Harrow ; that the Governors should appoint a niaster 
at 20/. per annum ; and an usher at 10/. ; or, if so much cannot be 
made of the rents the surplus beyond the 20/. ; that 20/. per^nnum 
should be paid to the four poor scholars at Oxford and Cambridge ; 
and all the said places, as well of scholars in the said School, as of 
the said poor scholars, to have the said exhibitions in the Universi- 
ties, to be indifferently appointed and bestowed by the said keepers 
and governors upon such as are most meet for towardness, 
[*493] * poverty, and painfulness, without any partiality, die.; 
and a meet and competent number df scholars, as well of 
poor, to be taught freely for the stipends aforesaid, as of others, to 
be received for the farther profit and commodity of the said school- 
master should be set down and appointed by the discretion of the 
Governors. 

The Information stated, among various breaches of the Statutes, 
that five of the six Governors are not resident within the parish : 
that they were not duly appointed ; that large sums had been improv- 
idently laid out for repairs : that a sum of 2000/. had been allowed 
to the head master towards repairing and ornamenting his bouse, 
part of the possessions of the School ; which had been greatly en- 
larged for the reception of boarders, taken in by him as foreigners, 
to be educated at the School, instead, and to the prejudice, of the 
children of the poor inhabitants ; which house was decorated with 
every elegance and conveniency ; and was occupied at no rent, or a 
very trifling one ; and he was permitted to reside at that house, at a 
considerable distance, instead of the old School-house ; where he 
was directed, to reside ; and which, if not sufiiciently capacious, is 
directed, and ought, to be made so ; that few or none of the chil- 
dren of the inhabitants of the parish or town of Harrow, for whose 
benifit the said free Grammar School was originally instituted, have 
been educated there : nor can they be safely or properly sent there : 
for though the Master and Governors do not actually refuse to ad- 
mit such children, when offered, yet by taking into the School so 
many foreigners, to the amount of 250, or more, (which hb is per- 
mitted to do by the connivance of, and without any restriction and 
limitation from, the Governors) who are chiefly the sons of the no- 
bility and gentry of this kingdom, they render it impossible for such 
poor children to remain in the School ; being constantly scoflfed at 
and illtreated *by the other boys: and their lives not 
[* 494] only rendered uncomfortable, but often in great danger ; 
insomuch that parents of such children have been obliged 
to take them away from the School ; many instances of which have 
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happened ; whereas by the Rule^ and Orders of the Charity the 
Master is permitted to take into the School so many foreigners on- 
ly as can or may be taught without prejudice or neglect of the chil- 
dren of the poor inhabitants of the parish ; for whose direct and 
more immediate benefit the said Free Grammar School was founded. 

The Information farther stated, that the habits and manners of 
the youths, who are admitted as foreigners, and the expensive estab- 
lishments they are under, render it impossible for the inhabitants to 
keep their children on the same footing, and very dangerous to their 
future plans and prospects in life : especially as they are too apt to 
imbibe the extravagant and expensive ideas, as well as pernicious hab- 
its, of the young men of fortune, so admitted into the School ; that 
all the Governors, except the Vicar, are resident at a distance ; and 
a Receiver was appointed by them at a large salary ; and that the 
Master had received a great number of foreigners without the judg- 
ment of the Governors expressed. 

The Information prayed an account of the revenues;; the removal 
of the Governors, not duly appointed, and the appointment of oth- 
ers : a reference to the Master for that purpose, and to approve a 
plan for the better regulation of the School, and the admission of 
the children of the inhabitants, &c. and generally for the estab- 
lishment of the Charity. 

The Defendants by their Answer stated their belief, that for many 
years past persons had been chosen Governors, who were 
* not inhabitants : that no injury had arisen from it ; and [* 495] 
they were fit persons ; denying the imputations of misman- 
agement, &c. They admitted, that the Master's house was part of 
the possessions of the School, at the distance of only eighty yards 
from it ; and he was permitted to enjoy it with four acres at a nomi- 
nal rent ; which was considered as part of the emoluments of his 
oflice. That house being much out of repair the sum of 1200/. was 
allowed by the Governors for repairs, estimated as necessary, with- 
out the additions or alterations. It was somewhat, but not greatly, 
enlarged by the present Master ; to take in strangers to the parish, to 
board ; who are educated at the School ; but not to the prejudice 
or exclusion of the children of the parish. The expense beyond the 
1200/. was defrayed by the Master; and the distance was no hin- 
derance to the proper education of the boys ; that all the Defendants, 
not actually resident in the parish, can travel to Harrow, for the pur- 
poses of the School, in two hours. They believe, but few of the 
children of inhabitants of the parish are educated or brought up at 
the School ; though there always have been several ; and now are 
six such ; that none such have ever been refused to be admitted, 
who have been offered ; and the present Masters have, and the late 
Master did, encourage the inhabitants to send their children: but 
that this is a school for classical learning ; which they submit it was 
the intention of the founder it should be ; and classical learning is 
there cultivated to a great extent with much diligence ; yet, however 
wise the views and intentions of the founder might have been at the 
VOL. XVII. 22 
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time of the foundation, when learning was at a very low ebb, that is 
in the opinion of those best capable of judging not well adapted, 
generally, for persons of low condition ; but better suited to those of 
a higher class, intended for the learned professions ; and such pre- 
vailing opinion has been, as the Defendants believe, the chief reason, 
why a greater number of poor children of the inhabitants 
[* 496] have not attended the School ; and some parents have al- 
leged as a reason for not sending their children, that tbey 
lived far remote from the School ; and were not able to bear the ex- 
pense of boarding their children in the town ; and others have ob- 
jected to the expense of purchasing classical books. 

The answer farther stated, that such School having been for 
many years conducted with exemplary diligence and attention, its 
credit stands very high ; and foreigners, as they are called, in the 
rules of the founder, t. e. sons of persons, not inhabitants of the par- 
ish, to the amount of 200 or more, have been taken into the. School 
with the approbation of the Governors ; and many of them are the 
sons of nobility and gentry of this kingdom.; whom the high reputa- 
tion of such School for learning and good conduct has brought 
thither ; that instances may have occurred, where the children of the 
inhabitants may have been scoffed at, and ill-treated, by their school- 
fellows, as may have been the case with other boys in so large an 
establishment ; but it has been the constant and invariable rule of 
the Masters to repress such conduct by all means in their power ; 
that they are not aware of any such instances ; and, if any, believe 
they would be found to have originated from other causes ; that by 
reason of such resort of foreigners, they have been enabled to pro- 
cure Masters of much greater learning, and better qualified for the 
ofSce, than they could otherwise ; that in consequence of the rank 
and fortune of many of the boys, sent to such School by reason of its 
reputation, and the mode of life they have been accustomed to, the 
expenses of foreigners ar^ necessarily considerable ; though always 
checked by regulations, and the vigilance of the Masters : but the 
children of inhabitants who choose to attend the School, arc put to 
no expense whatever, except purchasing necessary books ; 
[* 497] unless they * choose to attend other masters, who form no 
part of the founder's plan ; nor can be paid out of the 
revenues of the School ; but who are permitted at proper times to 
attend ; and it is not impossible for the inhabitants to send their 
children to the School ; nor are there any objections to the inhabit- 
ants placing their children on the same footing as others, except such 
as necessarily arise, where the reputation of the masters brings boys 
of different fortunes and situations in life together : nor any dangers 
to their future prospects attending their imbibing the habits and 
manners of others, or expensive and extravagant ideas, except such 
as necessarily arise from the same cause ; and which is an unavoid- 
able consequence of the high character of the School ; which induces 
many to attend it ; and this is counterbalanced by the advantage of the 
ability and attention of the masters, the emulation produced among 
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the boys, and the excitement, necessarily given to the masters, from 
their being placed in the management of a School, which has obtained 
a high reputation ; and they believe, that neither the governors, nor the 
masters, ever refused to admit, or endeavored to prevent any inhab- 
itant from sending any child to such School ; nor practised, or con- 
nived at any ill-treatment or neglect of any child of any inhabitant; 
on the contrary the inhabitants have been frequently invited by the 
masters to send their children to School ; where they have received 
the same treatment and education in classical learning as others ; 
and more children are not brought for the reasons before mentioned, 
and because few of the inhabitants are desirous, that their children 
should be educated in classical learning ; the Defendants conceiving, 
that this was intended as a School for teaching grammatically the 
learned languages ; and not for the instruction of the children of 
Harrow in general learning. 

The Answer farther stated, that the inhabitants are not 
• by the non-residence of some of the governors deprived [* 498] 
of the opportunity of making complaints : one of the De- 
fendants being always resident ; and the other governors not far dis- 
tant ; and well known to most of the inhabitants. 

The Defendant, the head master, admitted, that he had with the 
privity and general consent of the governors, though without any ex- 
press leave, received many foreigners ; but not more than former 
masters : the present number being 230 ; insisting, that no incon- 
venience or disadvantage to the children of the inhabitants arises 
from that. 

1810. Aug. nth. The Master of the Rolls [Sir William 
Grant]. — ^This Information has three objects : first, the removal of 
such of the Governors of Harrow School as have not been duly elect- 
ed : secondly, the better administration of the revenues of the Char- 
ity: thirdly, an alteration in the present constitution cf the School. 

The first of these objects is prayed upon the ground of those gov- 
ernors not having been inhabitants of the parish at the time of their 
election. By the Letters Patent of Queen Elizabeth the governors 
are constituted a body corporate. This Court, I apprehend, has no 
jurisdiction with regard either to the election or the amotion of cor- 
porators of any description. Eleemosynary Corporations are the sub- 
ject of visitatorial jurisdiction ; and where, for want of an heir of the 
founder, the Crown becomes the visitor, it is by petition to the Great 
Seal, and not by Bill or Information, that the removal of a governor, 
from the corporate character, which he de facto holds, is 
to be sought. This was the course ♦ pursued in the cases [• 499] 
of Grantham School and Richmond School ; and even in 
The Attorney-General v. Dixie (1), where the election of governors 
might be said to be a fraud upon the Court, the Lord Chancellor de- 
clined proceeding to their removal, until a petition was presented to 

(1) AnUj vol. xiii. 519. 
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him in his Tisitatorial capacity. Corporations, constituted trustees, 
have indeed sometimes been by Decrees of the Court devested of 
their trust for an abuse of it ; as any other trustees would have 
been (1). Such was the case of the Corporation of Coven try, in the 
time of Lord Harcourt : but that is very different from devesting a 
person of his corporate character and capacity. Whether any Court, 
or visitor, would be disposed to inquire into the original eligibility of 
corporators after such a length of time as the Defendants have held 
their offices of governors, is a point, on which it is not necessary for 
me to give any opinion. The Information, so far as it seeks their 
removal, must be dismissed. 

With regard to the revenues, the Information complains partly of 
the management of the estates, and partly of the application of the 
incomes. In the management of the estates, it is said, there are de- 
viations from the rules of the founder to the injury of the Charity ; 
that the governors do not appoint from among themselves surveyors 
of the estates ; that the tenants are not made to covenant to do all 
repairs ; that the rents, are not received at the School-house ; but a 
receiver paid for collecting them. 

As management, generally improper, independent of the found- 
er's rules, it is charged, that a part of the School- 
[* 500] ^ estate is let to Mr. Williams, one of the governors, at an 
undervalue ; and it is said to appear by the evidence, that 
several parts of the estate are let below their estimated value. The 
governors say, that the deviations from the strict letter of the found- 
er's rules have not been introduced in their time ; and that those de- 
viations are beneficial, rather than injurious, to the estate. As to 
the few acres of land, and a barn, let to Williams, they say, they re- 
served the full rent, and a higher rent than was offered by any other 
person. On this branch of the cause I think the relators are entitled 
to have inquiries directed ; to ascertain, whether the estates are 
properly and advantageously managed; with a view to prospec- 
tive regulation ; if any shall appear to be necessary. As to 
the lease to Williams, though nothing wrong with regard to it 
is in a moral point of view imputable either to him, or the 
other governors, yet according to the general rule, which this 
Court adopts, for the purpose of guarding against possible fraud, he 
could not become a lessee of the lands, which, as governor, it was 
his duty to let to the greatest possible advantage. Therefore, if the 
premises are still in his possession, he must deliver them up ; and he 
must be charged with the full value ; if it should appear, that the 
rent he has paid, fell short of that full value. 

With regard to the application of the income, it is alleged, that 
some of the purposes, to which it ought to be applied, are neglected ; 
and that part of it is applied to purposes, not within the scope of the 
Charity. The purposes, to which, after providing for the sustenta- 
tion of the School, the surplus income is to be applied, are partly 

(1) The Attorney General v. Ute Govemon of the Foundling Hospital^ ante, 
vol. li. 42 ; see p. 47/ and the note. 
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specified bj the founder's rules ; and pardj left to the discretion of 
the governors. As it appears, that the application of the income is 
not in all respects agreeable to the directions of the 
founder, I think, it is fit, that it * should for the future be [* 501] 
fixed and ascertained by a scheme; having due regard 
on the one hand to the founder's directions, and on the other, to the 
alteration of circumstances, that maj have taken place since his 
time ; and which may be such as to render a literal adherence to his 
rules adverse to their general object and spirit. • 

I did not understand, that the relators sought to charge the Gov- 
ernors personally and retrospectively for misapplication; as for an 
abusive application of the funds ; and I am persuaded, that they 
have administered the revenues of the Charity to the best of their 
judgment; and have been actuated by no improper motives in any 
thing they have done, or omitted to do. There is one article of ex- 
penditure however, to which I shall presently more particularly ad- 
vert : that, which regards the Master's house. It is in some degree 
incidental to the third, and most material, object of the suit : the 
constitution of the School. 

In the conception of the Relators the School no longer answers 
the purpose of its foundation ; and in that view the whole expendi- 
ture may be said to be misapplied. Considering, say they, the very 
small proportion which the parish boys, taught at Harrow School, 
bear to the other scholars, who >esort thither, the income of the 
founder's estate is employed rather in providing for the more com- 
modious education of the rich than in supplying a gratuitous educa- 
tion to the poor ; and it is contended, that some measure ought to be 
adopted by the Court for securing to the inhabitants of the parish 
the full benefit, intended for them by this Institution. 

We must see, in what sense it is asserted, or is true, that the in- 
habitants have not the full benefit of the Institution ; before we can 
judge, whether any remedy is necessary, or practicable. It 
is not alleged, that there is not a commodious * School ; [* 502] 
that there are not competent teachers : or that any of the 
children of the parish are refused admittance into the School ; 
or, when admitted, are not carefully taught. At first sight then i 
seems, that the benefit of the Institution is within the reach of the 
inhabitants; so fiir as they may choose to avail themselves of it: 
but it is said, so many foreigners, that is, boys, not entitled as pa- 
rishioners to be gratuitously educated, resort to this School, that the 
parishioners are deterred from sending their children to it ; partly 
from the ill-treatment they receive from such foreigners and partly 
from the apprehension of their acquiring expensive habits by an as- 
sociation with persons of rank and fortune, superior to their own. 
From this statement of the evil it is difficult to conceive, what reme- 
dy it is in the power of the Court to apply. The most obvious, and 
the only complete one, would be the entire exclusion of foreign- 
ers. This however in the first place would be incompatible with 
the intention of the founder ; who did not mean to erect a mere 
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parochial school ; but has declared, that the Master may receive 
OTer and above the youth of the inhabitants within the parish, so 
many foreigners, as the whole may be well taught, and the place 
can conveniently contain (1). 

No attempt has been made to show, that this number has been ex- 
ceeded. In the second place, would the parish itself gain by the 
conversion of this distinguished seminary of learning into a mere 
parish school ? It cannot be supposed, that for the present salary a 
man of talents would be found to fill the place of Master ; and to 
give him a large salary is the last method, that prudence would de* 
vise for securing diligence and exertion in the obscure sphere, to 

which he would be confined. As to a mere diminution and 
[* 503] Hmitation of the number of foreigners to be * admitted, it 

would not meet the evil, of which these Relators complain. 
I do not know, what the number is, from which bad habits may 
not be contracted, or ill treatment suffered : but is it really true, that 
it is to the alleged causes that the paucity of parish scholars is to be as- 
cribed ? Why should Harrow be so unfortunately distinguished from 
the great number of Schools, in which the admission of other scholars 
does not in any way prevent those, who choose it, from taking the 
benefit of the foundation ? 

Upon the whole of the evidence the existence of the alleged con- 
spiracy against the parish boys is by no means satisfactorily made 
out. The number of instances of ill treatment is no greater than 
might in the course of years, from which they are produced, very 
possibly happen from personal and accidental circumstances ; while 
the proved existence of cases, in which no such treatment was ex- 
perienced, negatives that uniform and systematic hostility to parish- 
ioners merely as such, which is alleged to prevail in this SchooL 
Several witnesses, and among them parishioners, say, the reason 
there are so few parish scholars is, that few of the inhabitants wish 
to give their children a classical education. Giving credit to all, 
who say, they had any disposition to send their children to Harrow 
School, the number of parishioners, that would have been there at 
one time, would be very small. I should be unwilling to take any 
step, that might impair the general utility of the School for the mere 
chance of adding a few more to the number of scholars on the foun- 
dation. In some Schools the Master has an allowance of so much 
per annum for every scholar on the foundation. To that mode of 
encouraging attention to parish scholars I can see no objection, but 

any restriction on the number of other scholars, excepting 
[* 504] that, which the founder himself has ^ prescribed, would 

be neither proper,* nor eflicacious ; and I cannot agree to 
make a reference to the Master, to frame a scheme with a view to 
any such object. 

It was said, that if the parishioners either do not wish to send their 

(1) The Attorney General v. The Cooper'a C&mpomyy poet^ vol. xix. 187 ; 7%e wft- 
iarnqf General v. Hartksft 2 Jao. & Walk. 353. 

VOL. XVII. 22* 
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children to the School in greater numbers, or are prevented from 
doing so by causes, which the Court cannot control, the fund ought 
not to be applied to expenses, attending the School ; but the parish 
should have the benefit of it in some other v/ay. The parishioners 
must, I apprehend, be contented to take the benefit in the way, in 
which the founder thought fit to give it. The School is not to be let 
down, because in a given period there have been few, or even no, 
parish scholars sent to it. The founder has determined, that there 
shall be for ever kept up at Harrow a Grammar School ; and he has 
provided funds for its perpetual sustentation. In this Grammar 
School parish children are to be taught gratuitously ; if they choose 
to receive that sort of education : but the founder intended to en- 
courage other scholars to resort to his School ; and to impart to them 
every benefit of his foundation, except gratuitous teaching. The 
School must have been built of larger dimensions, and at greater ex- 
pense, with a view to their accommodation. The play-ground must 
be calculated for the whole number. The exhibitions are not to fail, 
because there are no parishioners, qualified to be sent to the Univer- 
sity. In that case other Scholars are by the express provision of the 
founder to have them. I can by no means admit, that the propriety 
of any expenditure is to be measured by the number of parish boys, 
who are to be immediately benefited by it ; provided it is an expen- 
diture fairly referable to the purposes of the School. 

This brings me to notice the expenditure in the repairs 
of * the Master's house. It is clear, that the Master was [^ 505] 
to be provided with a habitation at the expense of the 
trust. The founder states his intention to b^uild meet and conven- 
ient rooms for the School-master and Usher. Whether any such 
rooms were ever built, does not appear. In one article it is directed, 
that the account book shall be kept in a chest jn the house, that 
shall be appointed for the School-master. It appears, that as far 
back as the year 1670 an allowance was made to the Master for a 
house. In 1671 some assistance was given him towards fitting up 
his house for the better accommodation of himself and his boarders. 
In 1702 he had a house, belonging to the trust, given free from rent ; 
and there are entries at different periods since that time of sums ex- 
pended in repairs of the Master's house. When the present Master 
was appointed, the house being much out of repair, the Governors 
agreed to contfibute 1200/., payable by instalments of 200/. per an- 
num, towards the repairs. That sum was not found sufl[icient even 
for those, that were strictly necessary ; and the Master has himself 
laid out upwards of 5000/. in enlarging and improving the house. 
Thus it appears, that the Governors, instead of increasing the School- 
master's salary out of the augmented revenues, have given him in 
another shape a benefit ; the amount of which upon the whole does 
not appear to be extravagant. 

In the case of Rugby School, which was before the Lord Chancel- 
lor about two years ago, the expenditure for the benefit of the Mas- 
ter was much larger ; yet the objections, made upon the same grounds. 
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that have been relied on in the present case, were not allowed to 
prevail. Rugby School was founded in Queen Elizabeth's time ; 
and was to be a free Grammar School ; at first, for the children of 
Rugbj and Brownsover, and other places within a certain 
[• 506] distance of Rugby. It became, in * process of time, as this 
has, a great public school ; and the scholars, who paid for 
their education, greatly out-numbered those on the foundation ; 
sometimes in the proportion of ten to one. An Act of Parliament, 
17 Geo. III. passed, relative to the Charity Estates ^ among other 
things directing the trustees to lay before the Court of Chancery 
plans for the appropriation of the surplus rents. Under an Order of 
Reference for that purpose a scheme was laid before the Master ; by 
which it was proposed to add 21. a year to Si. before allowed to the 
school-master for every boy, educated on the foundation: to add to 
the number of exhibitioners ; and to lay out several thousand pounds 
in rebuilding the School-master's house ; With proper accommo- 
dation for his boarders ; and 500/. in repairing the other buildings. 
The Master reported, that he approved the scheme ; except as to 
rebuilding the Master's house, and the repairs, and increasing the 
number of exhibitioners ; stating, that he did not approve of such 
an application ; as, though he was of opinion, that it was proper and 
necessary as to both objects, yet, having regard to the size and ex- 
tent of the buildings, proposed for such house and offices, and to the 
npmber and description of the masters, among whom were a French 
master and a drawing master, and to the npmber of boys educated, 
not more than an average of a fourth belonged to the charity ; and 
of the exhibitioners a third only was taken from such boys : it ap- 
peared to him therefore, that such house and buildings were calcu- 
lated for receiving boys of a different description, and for a different 
education, than were intended either by the founder or the act ; and 
to the prejudice of the boys, properly entitled to the benefit of the 
charity ; and he did not approve the plan ; as no consideration was 
had for the alms-men and alms-houses ; and the trustees, though re- 
quired, did not lay before him any other plan. 
[* 507] • The Trustees presented a Petition to the Lord Chan- 
cellor ; praying that notwithstanding the Report they might 
be permitted to carry their plan into execution. His Lordship or- 
dered, that the petitioners should be at liberty to carry into effect 
the ptan or scheme for the disposition of the surplus income of the 
charity, so carried in before the Master ; and to pay the 21. : to raise 
14,000Z. ybr the purposes in the said plan menti-oned; to enlarge the 
number of exhibitioners, &c. pursuant to the scheme proposed. 

It is obvious, that the Lord Chancellor did not conceive an ex- 
penditure to be improper, which tended to the general advantage of 
the School, merely because it was not calculated for the direct and 
immediate benefit of the boys on the foundation. 

The only part of the information, remaining to be noticed, is that, 
which represents the course of education and internal discipline of 
the School as not entirely agreeable to the rules, laid down by the 
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foubder : but the Gove^Do^8 are etpressly authorized to alter these 
rules ; and such alterations as have been long known and acquiesced 
in, will be presumed to have been made by their authority ; though 
the precise order for it does not appear. Whether this or that book 
is to be read in a particular' form, whether the boys are to go to 
school at this or that hour, and the like, may surely be left to the 
Governors and Masters to determine. If there should be any sub- 
stantial deviation from the principle and purpose of the Institution, 
the vistatorial authority may with propriety be called upon to in- 
terpose. 

1. See, enOe, the notes to l%t Mamq^Genard ▼. TV €fovenwr» oftht FovnA- 
Ung Hoipiial, 3 V. 42, and the note to TV Monuy General v. BiaJk, 11 V. 191, 
as to the right of interference in the maDagement of charities, which may be ex- 
ercised by the Court of Chancery, even where a special visitor has been appoint- 
ed by the founder. 

2. Whenever the governor or trustee of a charity lets the charity estates to re- 
lations or connexions of his own, that is a circumstance calculated to excite jeal- 
ous suspicion: Ex parte Skinner, 2 Men v. 457. And, as to the cases in which the 
inadequacy of the rent reserved upon a lease of charity estates may invalidate 
such a lease, see the note to Hie Momey General v. Grten, 6 V. 452. 

3. An endowed **free mmmar school " must, prima faeie, be understood to 
mean a school for ckusietd instruction, but usage may have engrafted upon those 
words a different construction : see note 2 to TSb Momeu General v. HTtUeUy, 11 
V.241. 



LEES V. SUMMERSGILL. [*608] 

[RoLL8.~1811, Feb. 18 ; Marc a 25.] 

Legacy to a subscribing witness to a Will, though of personal property only, void 
under the Statute 25 Geo. 11. c. 6 ; extending to all Wills and Codicils. 

The Preamble of an Act of Parliament, though it may assist ambiguous words, 
cannot control a clear and express enactment (a). 

Edvitard Lees by his Will gave the residue of his property, sub- 
ject to his debts and legacies ; in trust for his daughter Alice Adams 
Lees until her age of twenty years ; then to be transferred to her ; 
and in case of her decease over. He then gave some legacies spe- 
cific and pecuniary ; and, among them to John Summersgill his chest 
of drawers, together with his book-case and books contained therein, 
after the before-mentioned legacies are executed and every debt dis- 
charged. He appointed John Summersgill and Thomas Lees his 
executors. 

The Will was attested by three witnesses ; of whom Summersgill 
was one : but there was no real estate. 

The Bill, filed on behalf of the infant daughter of the testator, 
prayed an account of the personal estate, &c. 

(a) 1 Kent, Com. (5th ed.) 461 ; UmUd SitotM v. Fisher, 2 Cranch, 386 ; Crer 
pigny V. ffUtenoam^ 4 T. R. 798. 
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The Defendant Summersgill by his Answer claimed his legacy ; 
submitting, that it is not void by his being one of the subscribing 
witnesses to the Will. 

Mr. Benyon^ for the Plaintiff.-^There is no judicial authority to 
be found upon the question, whether a legacy to an attesting witness 
of a Will, relating only to personal estate, is void by the Statute of 
the late King (1). The direct object of that Act being 
[^ 509] ^ devises within the Statute of Frauds (2), the inference 
certainly is, that Wills of personal estate were not contem- 
plated : but the words of the enacting clause are too clear and pe- 
remptory, comprehending all Wills of real or personal estate, to ad- 
mit a construction, limited by reference to the preamble. 

Mr. Tollefj for the Defendant Summersgill. — Regarding the pro- 
fessed object of this Act of Parliament, to obviate an inconvenience, 
affecting devises of land by the alteration of the law, introduced by 
the previous Statute, the construction must be confined to Wills of 
that description. 

This object has no reference to a Will of personal estate : a mere 
testament : that word not once occurring in the Act : an instrument 
requiring no attestation ; and established merely by general evidence 
as to the handwriting of the testator. In Burn (3) it is expressly 
stated, that a written Will of personal property is not affected in this 
respect by the Statute ; and that opinion corresponds with the un- 
derstanding and practice at Doctors' Commons : the evidence of a 
subscribing witness, having a legacy, being uniformly rejected since, as 
it was before, this Statute, on account of his interest. 

Mr. Benyan, in reply. — ^That opinibn, not authorized by the 
Statute, cannot govern such a question. The mischief with refer- 
ence to Wills of personal property, though not the precise object of 
the Act, is considerable. In the case of a Will, impeached on the 
ground of lunacy, and supported by the allegation of a lucid 
[*5i0] interval, how important would be the evidence of a single 
witness ! The practice at Doctors' Commons, standing 
merely upon the usage of the Proctor's Office, can have no weight. 
The distinction is, that, if the enacting clause is liable to any doubt, 
the preamble may be resorted to for explanation : but the plain mean- 
ing of clear words cannot be abridged (4). 

The Master of the Rolls. — It does not strike me at present, 
how the express words of the Statute are to be got over: but, 
as this is a point of some consequence, I wish to look into the 
Statute. 

Upon an inquiry from the Court, whether this particular witness 
appeared to have been examined in the Commons, the usual affidavit, 

(1) Stat 95 Geo. II. c. 6. 

(2) Stat 29 Ch. H. c. 3. 

(3) 4 Bums's Eccl. Law, 105. 

(4) See Capman v. GaUant, 1 P. WilL 314; BuaU v. JRawks, 1 Atk. 165; 1 
Vefl.348. 
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made upon taking probate by the executors, was produced ; and it 
was observed at the bar, that the executors are always sworn to their 
belief, that the instrument is the testator's Will : the entry is the 
same, if they are executors merely, and not witnesses ; and no far- 
ther evidence is required, except in the case of a contest. 

1811, March 25th. The Masteb of the Rolls [Sir William 
Gbant]. — ^The only question in this cause is, whether a legacy, given 
to an attesting witness of a Will of personal estate, is void by the 
Statute of 25 Geo. IL (1). The preamble of that Statute 
states a doubt, which applies only to Wills of land, who [*511] 
are to be deemed legal witnesses within the Statute of 
Frauds (2) ; and for the purpose of avoiding that doubt the Statute 
is professedly made : but then the enacting part goes beyond that 
object ; and applies to witnesses, attesting the execution not only of 
Wills of real estate, but of "any Will or Codicil." 

In these words it cannot be said there is any ambiguity. They 
clearly apply to every Will and Codicil ; and the preamble, though 
it may assist the construction of ambiguous words, cannot control a 
clear and express enactment. It could not escape the Legislature, 
particularly Lord Hardwicke, who brought in the Bill, that there 
might be other Wills and Codicils, besides those affecting lands ; yet 
the words of the enactment extend to all Wills and Codicils ; and to 
legacies, affecting any real or personal estate. I cannot see, how the 
Court can confine it to such Wills only as affect real estate. 

In consequence of what was suggested at the bar, as to the un- 
derstanding at Doctor's Commons, that the Statute does not affect 
Wills of personal estate, and the practice there, I made inquiry from 
those, most competent to give me information ; and I find, that there 
is not there any such understanding ; but on the contrary they rather 
understand, that the Statute does extend to all Wills and Codicils 
whatsoever. It is true, there is no decision upon the point ; and the 
consequence is, that private practisers, ex abundanti cauteloy some- 
times make witnesses release their legacies ; When it is necessary to 
examine them. There is also an inaccuracy in supposing, that Dr. 
Burn says, the Statute does not affect Wills of personal estate ; as, 
if the context is attended to, it will be seen, he is speaking of the 
Statute of Frauds, not of the Statute of 25 Geo. II. (3). 

*I must therefore hold, that the witness is not entitled [* 512] 
to his legacy. 

The Decree was made according to the prayer of the Bill. 

To what extent, and in what cases only, the preamble of a statute may be al- 
lowed to give a construction to the enacting clauses of the statute, see note 2 to 
MoBon V. Armiiagty 13 V. 25. 

(1) Stat 25 Geo. II. c. 6. 
Stat 29 Ch. II. c. 3. 
4 Bum's Eccl. Law, 105. 
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LANCHESTER, Ev parte. 
[1811, April 99.] 

The Lord Chancellor refused to stay proceedinpis under a Ck>mmis8ion of Bank- 
ruptcy, not opened, upon the allegation, that there was no petitioning creditor's 
debt : the Commission issuing of right under the Act of Parliament 

Insertion of adjudication of bankruptcy in the Gaawtte suspended by the Lord 
Chancellor upon inspection of the Proceedings : the Act of bankruptcy not be- 
ing proved, [p. 513.] 

The object of this Petition was to stay proceedings under a Com- 
mission of Bankruptcy ; which had not been opened ; insisting, that 
there .was not a petitioning creditor's debt. 

Mr. Harty in support of the Petition, said, the object in taking oat 
this Commission would be answered by the advertisement in the 
Gazette ; and, where such a view is clearly made out, the Lord 
Chancellor would, to prevent the irreparable mischief that may be 
the consequence, take up the short point, whether a petitioning 
creditor's debt, sufficient to support the Commission, can be estab- 
lished ; refeVring io the late case Ex parte Foster (1). 

Mr. Montague^ for the petitioning creditor, opposed the Petition ; 
insisting, that a Commission of Bankruptcy is matter of right ; and it 
is settled, particularly in Ex parte Stokes (2), that the Lord Chan- 
cellor has no authority to interpose against the exercise of that 

right. 
[* 513] *The Lord Chancellor [Eldon]. — In the case (3) 
alluded to they had been before the Commissioners : the 
party was adjudged a Imnkrupt ; and without any interposition on 
my part the Solicitor, or the party, took upon htanself to prevent the 
insertion of the adjudication in the Gazette. In that state it came 
before me ; and upon inspecting the proceedings I found the adjudi- 
cation not supported by the evidence. There is however no doubt, 
that any person, striking a docket, and giving the bond to the Lord 
Chancellor, as required by the Act of Parliament, has a right to take 
out a Commission of Bankruptcy ; and to have the adjudication ; if 
the trading, the act of bankruptcy, and the petitioning creditor's 
debt, are proved; and there is no preventive remedy: but com- 
pensation must be sought, if the Commission should have been taken 
out without foundation, by an action on the case^^or upon the bond ; 
if a case for assigning the bond, or supporting an action, can be 
established. Whether that is a sufficient recompense, or not, it is 
clear, that the Commission is matter of right. Consider the conse- 
quence ; if, whenever a Commission issues, the Lord Chancellor is 
to be called on to try, whether the case is fit to go before the Com- 
missioners. The Act of Parliament is positive, that under particular 
circumstances the Lord Chancellor shall issue a Commission : but, if 

(1) Ante, 414. 

(2) AnU, vol. vii. 405; see the note, 409. 

(3) Ex parte Foster, anU, 414. 
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be arrests it, before it is opened, he really does not issue the Com- 
mission under the Act of Parliament (1). 

Skk notes 1, 2, to Ex parte l^kesj V. 405. 



KENDALL, Ex parte. [*bl4] 

[181 1, April S?, 30 ; Mat 6, 7.] 

Discretion of the Lord Chancellor to stay a dividend in Bankruptcy for the gen- 
eral benefit of the creditors. Not exerted, to increase the dividend by throwing 
joint creditors of the bankrupts and a deceased partner upon his assets in fayor 
of creditors of the survivors only: the Equity or joint creditors against the sur- 
plus of the separate estate, though the debt survives at law, being open to equi- 
table circumstances ; upon the state of the accounts, or subsequent dealing 
with the survivors : which may discharge the assets ; and the equitable arrange- 
ment, confining creditors to one of two funds, being admitted only in favor of 
' creditors of the same debtor, except upon some special Equity ; as in the case 
of drawer and acceptor, or principal and surety. 
A Partner cannot claim in competition with the joint creditors, [p. 521.] 
Creditors, as such, independent of special contract, have no lien or charge on the 
effects ; but in the distribution of joint estate obtain payment through the equi- 
ties of the Partners among themselves (a), [p. 526.] 

The Petition stated, that in August, 1810, a Commission of 
Bankruptcy issued against John Dawes, William Noble, Richard 
Henry Croft, and Richard Barwick, bankers; that William De- 
vaynes had been in partnership with them up to the time of his 
death in November, 1809 ; and from that time the bankrupts con- 
tinued to carry on business as before, under the firm of Devaynes, 
Dawes, Noble, and Co. without opening any new books, or making 
any rest in their accounts ; and the accounts between them and the 
representatives of their deceased partner were not made up, when 
*the surviving partners became bankrupts. 

The Petition farther stated, that by the aforesaid mode of dealing 
with the affairs of Devaynes, Dawes, Noble, and Co. part of the 
effects, belonging to that concern, consisting oif money, notes, bills of 
exchange, Exchequer Bills, and other property of that nature, to a 
large amount, came immediately on the death of Devaynes into the 
possession of the surviving partners; and other part thereof was 
from time to time between the death of Devaynes and the bank- 
ruptcy, got in by the surviving partners ; and mixed with their own 
funds ; other parts thereof remain outstanding ; and on the other 

(1) The Lord Chancellor will not stay the Adjudication ; but upon affidavit of 
no Act of Bankruptcy, debt, &c. stayed the insertion in the Gazette, until the pro- 
ceedings were laid before him : Ex parte FUtcher^ 1 Ves. & Bea, 350 ; and in an- 
other instance until the trial of an Issue as to the trading and Act of Bankruptcy : 
poitj Ex parte TarUUm, vol. xix. 464 ; Ex parte OgUlnf, 1 Glyn. &. Jam. 250. 

(a) See anU, note (a) Ex parte R^n, 6 V. 119 ; Stoxy, Partnership, § 97, 326 ; 
1 Stoiy, Eq Jur. § 675. 
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hand the surviving partners have paid off debts of Devaynes, Dawes, 

Noble, and Co. to a large amount ; some in full, and some 

[* 515] in part: that at the time of the bankruptcy * there were 

S resides creditors^ who never had any dealings with .the 
evaynes's life) creditors of the following descriptions, 
claiming to prove under the Commission : viz. creditors, 1st, in res- 
pect of debts owing by the house at the ^eath of Devaynes, upon 
which there have not been any payments since ; or who have been 
paid in part only by the surviving partners : 

2dly, By debts, owing at the death of Devaynes, which have been 
increased since by payments to, or dividends, interest, or other 
moneys received by, the surviving partners; but on which no pay- 
ments have been made by either firm. 

3dly, Creditors, who were such, when Devaynes died ; and who 
continued their accounts with the surviving partners by drawing and 
making payments, as their occasions required : so that between the 
dissolution of the first partnership and the bankruptcy of the second 
they have drawn from the surviving partners various sums, amounting 
in some instances to more, in others to less than was due ; but yet 
remaining creditors in regard that their payments have exceeded their 
drafts : 

4thly, Creditors, who at Devaynes's death were debtors to that 
concern ; but who likewise continued their accounts with the surviv- 
ing partners ; and by their subsequent dealings with them have turned 
the balance in their favor : 

Sthly, Creditors in respect of stock, standing in the name of De- 
vaynes and Co. or one of them on account of the others, as trustees ; 
or of India bonds. Exchequer Bills, bills of exchange, or other secu- 
rities of that nature, specifically deposited with them for 
[* 516] safe custody, * or other special purposes ; but which with- 
out the knowledge of the creditors have been disposed of 
against good faith, partly in the life of Devaynes, and partly since^ 
his deatb ; and the money applied for the purposes of the respective* 
firms at the times of the transactions : 

The Petition farther stated, that the funds under the Commission 
consist of specific assets, which belonged to the partnership at the 
time of the death of Devaynes, and of subsequently acquired part- 
nership effects, and of the separate eflfects of each of the bankrupts ; 
and that a Bill has been filed in the Court of Chancery by certain 
joint creditors of the firm of Devaynes and Co. on behalf of them- 
selves and all other such creditors for an account of the assets of 
Devaynes, and for a Decree to admit the joint creditors to have the 
benefit of his assets, after his separate debts are paid. 

The Petitioners proved joint debts under the Commission : viz. 
George Yelverton Kendall a joint debt of 483?. 9*. 2d. : Philip and 
David Cooper 1 153Z. 14a. : Alexander Tullock 909/. 2a. 8d. : Nugent 
Kirkland 1927/. Os. lOd.: William Smith 2387/. 145. 6d.; and 
George Wagner 85/. 13». 8d. ; and he was executor of another joint 
creditor ; who had proved 1308/. 18*. ; and the prayer of the reti- 
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tion was, that the dividend under the Commission may be ordered to 
be postponed, until after the Decree shall have been obtained in the 
cause. 

The affidavits as to the solvency of the house at the death of 
Devaynes were contradictory ; and it was insisted, that the accounts 
produced made no allowance for bad debts; particularly 
one from an insolvent house *at Liverpool, to the amount [* 517] 
of 120,000/.; which made the balance against them de- 
cisive. 

Sir Samuel RomiUy and Mr. Cookcy for the Petitioners, and Mr. 
BeUy for the Assignees, in support of the Petition. — ^This Petition 
rests upon the principle, under which a surety may call upon a cred- 
itor, having another fund, which the surety, paying the debt, cannot, 
make available, to resort to that fund in the first instance. These 
petitioners, creditors of the four surviving partners, are entitled to re- 
lief of a similar nature, by an application of the surplus of the separate 
fund of the deceased partner to the joint debts ; according to Gray v. 
ChisweU (i), and other cases ; and, if upon the state of the accounts 
they were insolvent ^t Devaynes's death, his repiesentatives cannot, 
as he, if living, could not, claim in competition with the creditors. 
It is clearly for the benefit of all the creditors that the joint creditors 
of the five should go in under the suit, instituted against Devaynes's 
estate ; to that extent relieving the creditors of the four. Your Lord- 
ship will consider what is most for the advantage of the whole body 
of creditors ; and, to obtain that, will postpone the dividend ; disre- 
garding the wish of any particular creditors to receive their dividend 
immediately. 

Mr. Martin, Mr. Leach, and Mr. Abercromby, for the Executors 
and Widow of Devaynes ; Mr. Richards and Mr. Hart, for the Son 
and residuary Legatee of Devaynes; also claiming as Creditors 
of the Bankrupts. Mr. Wetherell, for other Creditors. — 
*This is a new application; not upon the principle of [*518] 
making a just and equal distribution of the estate of the 
bankrupts among the diflferent classes of creditors, according to their 
respective rights. Your Lordship, if you have authority, which is at 
least doubtful, will not suspend the dividend, when satisfied, that 
the delay must be of considerable duration : viz. until all the inquir- 
ies, that may be necessary for investigating the different claims, shall 
be completed ; and the questions, arising upon them, decided. The 
object of this Petition is to relieve the creditors of the bankrupts by 
marshalling the assets of Devaynes : a purpo^, which cannot be the> 
subject of a Petition ; but must be elSected by a suit : in which the 
facts, being, matters of account, may be clearly ascertained. Your 
Lordship will not upon the speculation suggested interfere with the 
right of creditors to their dividend under the Act of Parliament. 
The principle of the Bankrupt Law is, that securities and reversion- 
ary interests are to be sold, and the produce divided, without regard 

(1) wfnie, vol. ix. 118. 
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to the disadyantage of aq immediate sale, and the possible im- 
provement, from delay. This will be attempted upon every mort- 
gage. 

The Lord Chancellor. — ^The real question upon this Petition is, 
whether at the instance of creditors of the four bankrupts, suggesting, 
that there are creditors of the four, who are also creditors of the five, 
I ought to stay the dividend ; until payment shall have been recov- 
ered out .of Devaynes's estate by those creditors, who are creditors 
upon both funds. That the creditors of the four have a clear inter- 
est to turn those creditors upon Devaynes's estate, is evident upon the 
circumstances : but whether they have the right, whether it is just that 
they should do so, is a very different consideration. The 
[1* 519] first question is, * whether I have any right to stay the divi- 
dend: a p^int, upon which, as I have formerly intimated, 
my opinion is in some degree different from that of Lord Thurlow ; 
who in the bankruptcy of Sir George Colebrooke expressed a very 
strong opinion, that no circumstance as to the impropriety of selling 
a West India estate ought to induce him to stay the sale, for the pur- 
pose of making a dividend, without the consent of all the creditors. 
I have intimated my opinion, that, if the dividends are not made at 
the very periods, prescribed by the Act of Parliament, it must of ne- 
cessity be in the sound discretion of the Court to control the time ; 
as it remains with the Court to direct, when the dividend shall be 
made ; and it would be impossible for assignees to- act in complicated 
cases, unless, exercising a sound discretion, with reference to the pe- 
riod, when the assets are to be converted into money, they would 
be justified. A different rule would in many concerns impose upon 
them, as a duty, the necessity of ruining the property. My opinion 
therefore is, that I have a right to postpone the dividend ; where I 
am satisfied, it is for the interest of all the creditors, claiming under 
the Commission, &nd just to all, whom the Order would affect. 
' The next consideration is, whether the creditors of the five have a 
separate demand against Devaynes's estate. Upon the authority re- 
ferred to, and others, where parties think proper to enter into a joint, 
instead of a joint and several, contract, though I am surprised, that 
Courts of Equity have not left that to its fate, as a joint contract, 
they have, I admit, said, that there is a remedy against the assets of 
one deceased, if the survivors cannot pay . That must be however 
subject to many considerations: tliatm^y arise out of circumstances 
of subsequent dealing with the survivors ; the effect of which may be, 
that the creditors have no remedy against the assets : but 
[*520] to *oust their prima facie demand, it must be shown, that 
their subsequent dealings are of such a nature as to shift 
the equitable obligation to pay from the estate of the deceased 
partner. 

Another question is, whether, if this was a Bill,, filed by creditors 
of the four, they would have a right to insist upon the benefit, sought 
by this Petition. We have gone this length : if A. has a right to go 
upon two funds, and B. upon one, having both the tome debtor, A. 
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shall take pftymenl firom that fttnd, to which he can resort exclu- 
siTely ; that by those neans of distribation boCk may be paid. That 
course takes place, where both are creditors of the same ^rson ; 
and have demands against funds, the propeity of the same person. 
Here, it is true, there may be creditors, who have demands against 
the four, and others who have demands against the one : but it was 
never said, that, if I have a demand against A. and B*, a creditor of 
B. shall compel me to go against A. ; without more; as, if B. him- 
self could insist, thai A. ought to pay in die first instance ; as in the • 
ordinary case of drawer and acceptor, or principal and surety ; to 
the inteal, thai all the obligations, arising out of these complicated 
relations, may be satisfied : but, if I have a demand against both, the 
creditors of B. have no right to compel me to seek payment from 
A. ; if not founded on some equity, giving B. the right for his own 
sake to compel me to seek payment from A. If therefore I had be- 
fore me a case, in which it was clear, that the creditors of the five 
could go against the estate of Devaynes and the four, yet, if it was 
not also clear, that the latter could have turned those creditors against 
the other fund, it does not advance the claim, that without such an 
arrangement they will get less. Unless they can establish, that it is 
just and equitable, that Devaynes's estate should pay in the 
first * instance, they have no equity to compel a man to [*521] 
go against that estate, who has resort to both funds (1 )• 

I do not know, that it would be even a useful arrangement ; as I 
can conceive a possible case ; that ii the creditors of the five applied 
against the separate estate, the answer to that application might be, 
admitting his right, that he should first go in ; and prove against the 
estate of the four. 

I admit the dbtinction, that Devaynes, being himself the debtor, 
could not claim in competition with the creditors (2) : but there 
might be a surplus ; and it appears to be perfectly competent, if not 
to the executors, to the creditors, to oppose this petition, that the divi- 
dend may be postponed, on the ground, tliat there will be an equit- 
able apidication of Devaynes's estate to the satisfaction of some 
of these creditors in the course of which they are to proceed ; insist- 
ing on the extreme probability, that, instead of this right in the cred- 
itors of the fpur, the separate estate of Devaynes would, if the cred- 
itors of the five should go against it, have a demand against the 
estate of the four. That depends on the state of the accounts ; with 
reference to which it is impossiUe to conclude with certainty, that 
there is any such right ; and my opinion is, that the creditors of the 
four have no right whatsoever against the Will ojf the creditors of 
the five to turn them upon the estate of the fifth ; unless the four, if 
they were solvent, could turn those creditors, suing them, against the 
estate of the fifth. It is very doubtful, whether such a case exists ; 

(1) See cmU, Ditkenson ▼. Lodbfer, vol. iv. 96. 

(2) Ante, Ex parU Reeve, vol. iz. 588; Lodge if FendaWi Gue, stated 589; see 
Ex parte Turner, iii. 243, and the note. 

VOL. XVII. 23 
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and, unless it does exist, and there is a Yety strong probability of ad- 
vantage, which is due in Equity to the creditors of the four, 
[* 522L from * postponing the dividend, though I have the power, 
I should not without a very clear case be disposed to exer- 
cise it. 

May 6thy 1th. T^he Lord Chancellor [Eldon]. — ^With regard to 
the doubt, stated in the discussion of this Petition, whether I can or- 
der the dividend to be delayed, upon consideration my opinion re- 
mains ; that if the dividend is not made at the precise period, pointed 
out by the Act of t^arliament, the Court of necessity has a discretion 
for the general benefit of the creditors, and as having the right to 
take order for the distribution of the property, to make such Order 
as to the time of making the dividend as shall appear to be for the 
general benefit of the creditors. 

The object, for which I am pressed to postpone the dividend, is, 
that certain of the creditors, having a right to prove under the Com- 
mission of Bankruptcy, are also entitled in Equity, as having been 
joint creditors in Devaynes's life, to go in against his separate estate, 
subject to his separate debts ; and ought to be called upon to do so ; 
that, by the effect of their receiving payment from that estate, a larger 
dividend may be left, applicable to the creditors of the present firm. 
It was contended, that though at Law the debt survives, a demand 
may under circumstances be maintained in Equity against the assets ; 
and that it is so in many cases is established ; though doubted ex- 
tremely by Lord Thurlow in Boarev. Contencin (1). That is how- 
ever an equitable right only ; to be met therefore by equitable cir- 
cumstances ; and it does not follow in the distribution of such an es- 
tate as this, that, as some creditors may have that right in 
[* 523] Equity, all the creditors of the five must have it. * The 
answer may be, that, being equitable creditors, they have 
dealt so, that in equity they should not . be so considered creditors 
upon that estate. In a Court of Equity therefore the case of every 
creditor, seeking resort ag&inst the assets, must be examined. 

The petition however takes another ground ; proceeding upon the 
notion, that those, who are creditors of the four surviving partners, 
and never were creditors of the five, have a right to say to the latter, 
" You shall not interpose to take a dividend from the estate of the 
four, until for our benefit you have taken a part of the assets of the 
*fifth." That is an equity, which the creditors of the four have not. 
I am extremely well satisfied, that a creditor, having a demand 
against one estate only of his debtor, may in Equity, proposing just 
terms, confine another creditor, having a demand against two estates 
of the same debtor, to make good his demand against that, upon 
which the former has no claim ; that he may go against the other : 
but the proposition^ is perfectly diff<^rent, that creditors of the four 
partners, having no demand against the separate estate of Devaynes, 

(1) 1 Bro. C. C. 37 ; Sumner v. Pmodl^ 2 Mer. 30. 
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shall compel the joint creditors of the five, being also legal joint cred- 
itors of the four, to go against the separate estate of Devaynes ; 
whether it may be just, or not. The creditors of the four have no 
other right than the four themselves would have had ; and the equity 
of the creditors in these cases is worked out through the equity, 
which the debtors themselves have. At the death of Devaynes, in 
1809, laying out of consideration the debts of the partnership to the 
individual partners, my conclusion upon these accounts was, that the 
partnership was equal to the demands upon them ; admitting,, that, 
if the sums, standing to their credit, were due upon bad bills, and if 
the large debt at Liverpool was under similar circumstances, 
then certainly they were insolvent. * Assuming the former [* 524] 
fact, if the four had remained solvent, and made a demand 
against the separate estate of Devaynes, the answer might have been, 
that as to him the partnership was dissolved by his death : the ac- 
count ought to be taken at that time ; and the specific assets applied 
to the debts. 

It is perfectly clear, that the operation, which is the object of this 
petition, would, if the creditors of the four partners have a right to 
demand it, produce a larger dividend than would otherwise be pay- 
able to them : but a previous consideration is, whether, if any cred- 
itor would not submit to this delay of the dividend, preferring a less 
dividend immediately, I have authority to postpone it. Commercial 
affairs, it is obvious, are become so complicated, that the directions 
of the Act of Parliament (1), fixing certain periods, at which the as- 
signees are to make distribution, can in very few instances be adher- 
ed to ; and then it must belong to the discretion of that authority, 
-which has from the Legislature the order and disposition ofthebank- 
rupt'ii estate to direct the distribution at such time as will be most 
beneficial and for the general interest of the creditors. It is impos- 
sible to put this construction upon the Act ; that it is imperative on 
the assignees, having neglected to make a distribution on the precise 
day, to make it as soon afterwards as possible ; even if the effect 
should be the sacrifice of nine tenths of the interest of all the credit- 
ors. My opinion therefore is, that I have a discretion to arrange the 
time of making a dividend for the general benefit of the creditors: 
but it is proper to observe, that Lord Thurlow appears to have 
thought this discretion much more limited than it seems to me 
to be. 

• I must, however, when called on to delay the distri- [* 525] 
bution, take care not to interpose that delay, unless satis- 
fied, that those, who apply, have a right to call for it ; and that 
finally it will be beneficial to them and the general creditors. That 
in this case depends upon the point, whether the creditors, who were 
not creditors of the partnership in Devaynes's life, which I take to 
be the case of all these Petitioners, have a right to insist, that those, 
who are also creditors of the four surviving partners, still have a de- 

(1) Stat 5 Gea II. e. 30, s. 33. 
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mand against the separate estate of the deceased partner; and 
therefore creditors, who never were creditors of the five, have upon 
principles of equity a right to call on the creditors of the five, to re- 
sort to the assets for the benefit of those, who never stood in Uiat re- 
lation. The first consideration with reference to that is, whether 
the creditors of the five can resort to the separate estate of the de- 
ceased partner ; and, without going through all the authorities, and 
repeating Lord Thurlow's doubt in Hoare v. Contencin (1), and mj 
own surprise, that a Court of Equity should have interposed to en- 
large the efiect of a legal contract, the modem doctrine certainly is, 
that where a man has chosen to take the jcnnt credit of several, 
though at law his security is wearing out, as each of his debtors 
dies, yet it is fit, that 'the creditor, whose debt remains at law only 
against the survivors, should resort to the assets of a deceased 
debtor ; and a Court of Equity will under certain modifications con- 
stitute that demand. 

It must still be recollected, that this is a demand in equity only: 
and to be enforced only upon equitable principles. It is therefore 
too much to hold, that, as this doctrine prevails here, that creditors 
of the four, who were also creditors of the five, may in 
[* 526] certain * circumstances go against the assets, therefore ev- 
ery man, who' can show, that he was a credkor of the five, 
is still to be so considered ; and that it is competent to every such 
individual to go in under a Decree for the separate creditors of De- 
vaynes against his assets ; as still retaining the right to resort to 
those assets. That right standing only upon equitable grounds, if 
the dealing of a creditor with the surviving partners has been such 
as to make it inequitable, that he should go against that fund, he 
would not upon general rules and principles be entitled to the ben- 
efit of that demand. I do not recollect an instance, that this right 
to go in upon the separate fund,* not given by the legal contract, 
wfLS extended beyond those, who were creditors of the whole firm. 

Supposing, that all those creditors could go in, the next question 
is, whether the creditors of the four can compel them to go in* 
With regard to that, though much artificial doctrine has been intro- 
duced in this Court, yet creditors, as such, independent of the effect 
of any special contract, have no lien or ohai^e upon the efiects of 
their debtor ; and in all these cases of distribution of joint efiects it 
is by force of the equities of the partners among themselves that the 
creditors are paid ; not by force of their own claim upon the assets ; 
for they have none. The four surviving partners could only call 
upon the esttfte of Devaynes, after all the assets, belonging to the 
partnership, were applied to the satbfaction of the creditors at the 
time of the dissolution, produced by his death. The partners might 
then have said, if there was a deficiency of the assets to pay the 
creditors of the partnership, the partners must contribute to that de- 
ficiency in the proportions, in which they are respectively interested 

(1) lBro.C.C.37. 
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in the partnership : supposing, for instance, the deficiency of 80,0002. 
and Devaynes's proportion 30,000/., they might have call- 
ed on his assets to * contribute in that proportion ; they con- [* 527] 
tributing in the proportion of 50,0002. : but they could not 
possibly call upon his assets to contribute in a greater proportion. If 
therefore the deficiency is laiger, as it is represented in this case at 
110,0002., and they can call for more, it is not by their right: but, 
if the assets are liable at all, it must be by the will and pleasure of 
those creditors alone, whose demands are not satisfied. 

Then, if the four surviving partners themselves could not call 
upon the assets for this deficiency of 110,0002. I cannot conceive, 
how their creditors can do so. The equity is clear upon the author- 
ities, that, if two funds of the debtor are liable to one creditor, and 
only one fund to another, the former shall be thrown upon that fund, 
to which the other cannot resort ; in order that he may avail himself 
of his only security : where that can be done without injustice to the 
debtor or the creditor : but that principle has never been pressed to 
the efiect of injustice to the common debtor : much less have per- 
sons, who are not common creditors of the same debtor, a right to 
compel the creditors of both funds to resort to the one : in order to 
leave a larger dividend for those, who can claim only against the 
other. 

The conclusion is, that these creditors have no right to stay the 
dividend upon a ground, which may finally fail altogether ; and far- 
ther in many cases the representative may be eatiUed to say to a 
creditor, who chooses to make the demand, that justice requires the 
surviving partners to pay the debt : they are to be considered the 
principals : he is merely a surety ;' and therefore a Court of Equity 
would not permit them to call upon him. for payment ; except upon 
an equitable arrangement and modification ; requiring them to as- 
sign the dividend. The consequence is, that this Petition certainly 
cannot be compKed with ; and for this reason ; that I do 
not think * I could say upon a Bill, that these creditors [* 528] 
have the equity, now represented (1). 

1. Tms case is likewise leported in 1 Rose, 71. 

iL That the court, sitting in bankruptcy, has a discretionary power of ordering 
the declaration of a dividend to be postponed, see, ankj note 3 to JSr parte 
Goring, lY.ieS. 

3. Where the original intention of the parties to a bond was, that the security, 
thouffh it appears to have been executed as a joint bond only in point of form, 
shoold constitute a legal demand upon the estate of any of the obligors who may 
die before it is jMdd, as weU as upon the survivors, there a court of equi^, sitting 
in banlbuptcy, if the estates of tne surviving obligors are insolvent, will give a 
remedy against the estate of the deceased obligor: Gray v. ChMtwdl, 9 Ves. 125; 
FuUiamy v. JVbUe, 3 Meriv. 619; and see, ankthe note to JTiomaa v. limer, 3 
V. 399, and note 3 to Bunt v. Bum, 3 V. 573. The general mercantile law, in- 
deed, holds every partnership contract to be several as well as joint; and this, Sir 
Wm. Grant has mtimated, may probably be the reason why courts of equity have 

(1) See the various questions upon the claims of the different classes of cred- 
itors determined in the case of Ikvavnei v. Ab&fe, I Mer. 529 ; Gough v. DaeUt^ 
4 Pri. 200. 
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considered partnership contnots, which are' joint in point of form, as standing 
upon a difierent footing from other joint contracts ; SUedCs oeue, 1 Meriv. 564 : 
and, moreover, where a debt has Veen incurred by a partnership, all the partners 
have had a benefit from the money advanced, or the credit ffiven, and the obliga- 
tion to pay exists, independently of any instrument by which the debt may have 
been secured : Sumner v. PouftUf 2 Meriv. 37. 

2. As general doctrine, when one party has a remedy against two funds, eqni^ 
will take measures to prevent the exercise of this option from disappointing anoth- 
er iust claimant, who has only one liind to which ixe can resort, see note 1 to M- 
tbteh v. Cooper J 8 V. 382, with the farther references there given. 

5. The rule laid down in the principal case, that no partner of a firm, against 
which a commission of bankruptcy has issued, can claim in competition wi3i his 
own creditors, admits a necessary exception, when one partner has become a cred- 
itor of the rest of Uie firm, in respect of a fimidulent conversion of his separate 
estate to the use of the partnership (Eroarle SillUoe^ 1 Glyn & Jameson, 382); or 
where, vice versa, the partnership tunds have been secretly applied by one partner 
to his separate use : but, to raise this equity, the funds, in respect of which proof 
is tendered, must have been abstracted under circumstances from which the law 
implies fraud : see the note to the case Ex parte the ^^ssigneea of Lodge and Ftn^ 
dfdlf 1 V. 166. And, where some of the members of one joint firm have likewise 
been engaged in a distinct business, upon the failure of either establishment, and 
a commission of bankruptcy issued, proof may be admitted of any bona fide debt 
due from one firm to the other, in respect of soods furnished in the way of trade, 
though not in respect of advances of money trom one set of partners to the rest: 
see note 6, 7, to CuriiB v. Perry, 6 V. 739. 

6. As to the general rule, regarding the application of joint and of separate 
property, to the dischaigeof joint or separate demands, see notes 3, 4, to Banhai 
v. QarreU, 1 V. 236. 

7. The bankruptcy, under which the petition in the principal case was present- 
ed, gave rise to many very important questions, the proceedings, in respect of 
which aro reported in 1 Merivi 529-625, and 3 Meriv. 593-621, under the several 
titles of ZWi^nes v. NMe and others, imd VvUiam^ v. MMe (md oikers- 



EARLE V. WILSON. 
[Rolls.— 1811, Mat 20. 21.] 

Undir a bequest ''to such child or children if more than one as A. may happen 
to be endent of by me," a natural child, of which she was then pregnant, can- 
not take ; though a bequest to the natural child, of which a woman was eneiaii^ 
without reference to any person as the fiither, would probably be good ; having 
no uncertainty. 

Rule, that a bastard cannot take as the itoue of a particular person, until it has 
acquired the reputation of being the child of that person; which cannot be be- 
fore its birth (a), [p. 531.] 

William Kempe by his Will, dated the 27th of October, 1794, 
after some specific bequests gave all the rest of his goods and chat- 
tels, live and dead stock, &c. and personal estate, to his executors, 
for the purposes after mentioned ; and then devised all his real estates 
to trustees, their heirs and assigns ; upon trust, to sell and dispose of 
the said personal and real estates, to pay his debts, legacies, and fu- 
neral expenses ; and after payment thereof to invest the surplus in 

(a) See, ante, note (a) Cariwright v. Vdtodry^ 5 V. 530. 
TOL. XTII. • 23* 
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Goverament Funds or land security to be divided equally between 
bis sons Richard Russell Kempe and William Kempe, and his 
daughters Timothea and Wilhelmina Sophia Kempe, share and 
share alike, and to be paid them respectively at their ages of twenty- 
five years or day of marriage with consent of his said trustees, which- 
soever of them should first happen ; and if either of them his said 
sons and daughters should happen to die before his or her age of 
twenty-iive years or day of marriage; as aforesaid, then the share of 
him or her so dying should go to and be divided equally between the 
survivors of them, if more than one, or the only survivor^ and upon 
farther trust by and out of such moneys, or the interest, dividends, 
rents, &c. in the meantime to maintain and educate his said sons 
and daughters properly, and as they should judge fit ; and 
to allow their *aunt Mary Mackerel a competent yearly [* 529] 
sum for her trouble in attending them. 

The testator made the following codicil, dated the 10th of March, 
1797: 

'< I moreover give to the said Mary Mackerel the annual sum of 
50/. per annum to be paid half-yearly by equal portions so long as 
she superintends my children and afterwards during her life to be 
paid and commence the second quarter-day after my death. Item, 
as I had long resolved to marry her for the goodness she has shown 
my children, so it being doubtful whether I may recover of a wound 
which I received some time ago I give and bequeath to such child or 
children if more than one as she may happen to be tndent of by me 
the sum or sums if more than one by way of portion as my other 
children will be entitled to under my Will ; and if he she or they be- 
ing males die before twenty-five years of age such portion' to go 
over to my executors for the purposes of the trusts of my Will ; and 
such child or children if two be females the said portion or portions 
of such child or children dying before marriage shall go to my said 
executors for the trusts of my Will." 

The testator died on the 7th of Junq following ; leaving the De- 
fendant William Kempe, his eldest son and heir-at-law, and by the 
custom, &c. the Plaintiffs Richard Russell. Kempe, Timothea Kempe, 
and Wilhelmina Sophia Kempe, his only other legitimate children : 
but Mary Mackerel was shortly after his death delivered of a daugh- 
ter, the Defendant Mary Ann Kempe ; and Mary Mackerel died a 
few clays after the birth of that child. 

The Bill, filed by the legitimate children, and the husband of 
Timothea, prayed that the remaining trusts of * the Will 
may be carried into execution : and that the residue of the [^ 530] 
testator's real and personal estates, and the rights and in- 
terests of the Plaintiffs, and all persons interested, may be ascer- 
tained. . 

The infant Defendant Mary Ann Kempe by her Answer claimed 
the same interest as the other children. 
' Mr. Richardsy Sir Samtiel lUmiUy^ and Mr. Roupetty for the 
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Plaintiffs, referred to Co. lit. (1) and Meikam t. TAe JMce of 
Dev<m (2) ; estaUishing, that a baatard camoC take; ubtil he baa 
acquired a name by reputation. 

Mr. Hart and Mr. BeU^ for the Defendant Marjr Ann Eempew-^ 
The position of Lord Coke is not supported by the authority refer- 
red to. The case of Bhdwett t. EdwariM (3) was not decided ; and 
the Judges differed upon it. It is not however to be disputed, and 
is admitted, that a natural child en centre is capable of taking : a 
question, which until the deepen of Long v. BlackaU ^4) was not 
settled as to a legitimate child. The dleged disability depends 
upon the added words ** by «ne ; '* and the question is, whether that 
particular specification has the eflect of vitiating a disposition, {^oed 
beyond dispute by the preceding words; or is to be rejected, as 
mere surplusage, under the circumstance of his apparent security, 
that the child, of which she was entient, the object of his bounty, 

was his own. The person intended is sufficiently pointed 
[* 531] out ; without adverting to * those words, which are liable 

to objection ; and the Court will not upon the case of 
Meiham v. Tke Duke of Devon suppose him to contemplate any 
child she may be hereafter encient with by him. The Court does 
not suppose this bequest to operate as a continxiaiice of die inter- 
course ; or that it will continue ; as the testator in that case contem- 
plated all future illegitimate issue. These words are to be consid- 
ered, not so much a part of the description, as a declaration of his 
reason for making a provision for this child. 

Mr. Richards^ in reply. — ^The question is, whether this is not much 
too loose a designfition of the object : whether- any one particular 
object, and period, is marked out. The construction must be any 
child, at any future time. The clear law is, that an illegitimate child 
cannot take, unless pointed oat by clear description ; even in the 
most fitvorable case : Cartwrigkt v. Vawdry (5). Here is nothing 
to ascertain, that he meant the child, of which she was then endaU, 

1811. MoffZlst. TheMisTEm or the Rolls [Sir William 
Gra'nt]. — ^Wbether the case, referred to by Lord Coke, does, or does 
not, fully warrant the rule, laid down by him, yet his own great au- 
thority, and the^ adoption of it by Lord Macclesfield, are sufficient to 
induce me to adhere to it ; without nicely examining the reasons, 

upon which it stands. ' The rule is in substance, that a bas- 
[* 532] tard cannot * take as the issue of a particubr person, until 

it has acquired the reputation of being the child of that 
person ; which cannot be before its birth. 

If the bequest had been to the natural child, of which a partfenhtf 
woman was encienty without reference to any person, as the fother, 

Ca Lit 3 (. See Mr. Harnavci's note, 14. 

1 P. Will. 529. 

Cro. EL 509 ; Noy, 35 ; Moor, 430 ; 2 RoL Ah. 43. 

,Me, vol iiL 486; 7 Temi Rep. 300. 

wMe, voL V. 530 ; see the note, 534; Oo^fir^ v. Davit, vi. 43. 
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there would be no ancertainty in that bequest ; and probably it would 
be held good (1) : but here there is no gift to the child, of which 
Mary Mackerel might be encienty except as the child of the testator. 
It was not a matter of indifierenoe to him> whether that child should 
have been begotten by him, or by another man : therefore I cannot do 
what is required ; that is, reject the words << by me," as superfluous. 
Supposing the words, << as she may happen to be encient of by me " 
ooaid be tatea to mean ** as she is now encient of by me," in which 
there is considerate difficulty, yet, if the rule of law does not ac- 
knowledge a natural child to have any &ther, before its birth, that mere 
ehange of phrase could not have the effect of making the bequest 
good. He means to give to an unborn bastard by- a description, 
which the law says such person t»nnot answer; and, if you take 
away that part of the description, mm ecnstat^ that the gift would 
ever bare beeh made. 

Therefore, without breaking in upon the rule, laid down by Lord 
Coke, and considered by Lord Macclesfield as established, I cannot 
hold, that there is sufficient certainty ia the description of this 
legalae. 

In Enans v. Jlfaney, 8 Price, 34, Richards, C. B., said, he could not entirely ac- 
cede to the principal case, as he did not undentand the grounds upon which it 
proceeded ; but Lord Eldon in Gondii ▼. CfonAm, J M eriv. 153, desired that his 
judgment in that case should not be considered as in any degree affecting the 
princifde of the decision in Earie v. WUmnu His lordship anxiously repeated, that 
the decree he was then making should not be taken as govemingf either the ques- 
tion of what his decinon would be if the words of bequest, by a testator to an il- 
le^mate child, were "to n^ child," or if the bequest were to an illegitimate 
child, though such child were sufficiently pointed out as the child of & particular 
mother, but such child was (not only unborn, but) not m eiw , en venirt mi rnert^ It 
seems, however, that a prospective bequest to an illegitimate child, with which a 
woman is supposed to be oiaenle, mav. be good, if the description of the object of 
bequest be so distinci as to leave no ooubt as to the individual for whom thte leg- 
acy is intended: Evam v. Mauty, 8 Price, 34 ; Ocrdon v. Gfordbn, 1 Meriv. 153 ; 
though a contraiy opinion appears to have been held formerly: see WHJdn9on v. 
Mam, 1 Ves. d& Bea. 468; and AnMv, Preston, 18 Yes. 288. As to the gen- 
enl rule, that iUegitimate children may take, as permm^t deeignaUt^rmder a will 
which sufficiently points them out, see, mde, note 3 to SUmden v. Stonden, 3 V. 
589; see, also, note 1 to Oodjhy v. Dmne, 6V.43. 

(1) 1 Ves. Sl Bea. 446, in WUkinmm v. Adam; and so decided Gordon v. Gor- 
don, l-Mer. Ul. ^ , 
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AGAR i;, FAIRFAX. 
AGAR V. HOLDSWORTH. 

[Rolls.— 1808, Nov. 29, 30. Upon Appeal. 1809, Nov. la ' 1810, Mat 
20, 30 ; Dec. 11. 1811, March 15.] 

Decree for partition among . several joint proprietors; and no objection ih»i a 
covenant not to inclose without general consent, rights of common, and the in- 
equality and uncertainty of the snares in proportion to other estates. 

The Decree directed a reference to the Master to inquire, whether the Plaintiff 
and Defendants, or any and which, are entitled; and in what shares, according 
to the respective values of the other estates j and then a Commission to divide 
accordinsly ; the coists of the partition to be borne by the parties in proportion 
to the value of their respective interests ; knd no previous or subsequent costs, 
by analogy to the Proceeding at Law (a). 

Upon a Bill for Partition the interests and proportions to be ascertained by the 
Court, not the Commissioners, [p. 543.] 

A Partition never affects third parties : rights of common for instance, [p. 544.] 

Commission to make partition, not under the authority of any Act of Parliament, 
but from the difficulty, mttending partition at law; where the Plaintiff must 
prove his title, as he declares ; and also the titles of the Defendants ; by anal- 
ogy to the, equitable jurisdiction in the case of Dower (fr), [p. 552.] 

The Bill stated, that Lord Fairfax and other persons were in 1716 
seised in fee of the manor of Bilbrough in the county of the city of 
York, and of the gfeatesf^art of the lands in the said manor, and 
also the whole of the piece of land in the said manor, called Bil- 
brough Moor, then uninclosed ; and by indentures of bargain and sale 
and release, dated the 14th of July, 1716, Lord Fairfax, and the other 
persons, so seised, sold and conveyed all the said manor, lands, and 
Bilbrough Moor, and other estates in the county of the city of York, 
to the use of Robert Fairfax and John Hardwicke and their heirs. 

By indentures of lease and release, dated the 7th and 8th of Sep- 
tember, 1716, reciting, that part of the purchase-money, paid for the 

(a) As to costs, see 2 Barbour, Ch. Pr. 313; Phdps v. Grim, 3 Johns. Ch. 305. 
The parties whose taxed costs exceed their tateable proportions of the whole 
costs, are entitled to execution against those whose taxed bills are less. TKIAU$ 
V. TSbhits, 7 Paige, 204. 

(h) As to the jurisdiction of Equity in cases of partition, ^ee, ante^ note (&) 
Mundy v. Mundy, 2 V. 122 ; 2 Barbour, Ch. Pr. 284, 285 ; Graham, on Jurisdic- 
tion, (ed. 1839,) 564-^ ; MaUhem v. MaUhews, 1 Edw. Ch. 568 ; Cheeteman v. 
Thome, 1 Edw. Ch. 629 ; 1 Story, £q. Jur. ch. 14, § 646, daeq.; 4 Kent, (5th ed.) 
364, 365, and notes ; Coleman v. HutchiMon, 3 Bibb, 209. 

Where the title is denied, on suspicion. Courts of Equity will not interfere 
until the party seeking a partition has had an opportunity to try his title at law. 
See 4 Kent, 364, 365; Manvera v. Manvers, 1 Green, Ch. 384; StraugkanY. 
fVrightj 4 Rand. 493 ; StuaH v. Coaiter, 4 Rand. 74 ; fFUkin v. 9FiIkin, 1 Johns. 
Ch. 1 11 ; Coxe v. Smith, 4 Johns. Ch. 271 ; Phdps v. Green, 3 Johns. Ch. 302 ; 
Martin v. Smith, State E^. Rep. ; S. C. 106. 

In Massachusetts, Maine, New Hampshire, Ohio, Illinois, and Georgia, and 
probably in most of the other States, partition may be obtained by petition to the 
Courts of law without writ 4 Kent, Com. 364, and notes. 

As to partition of mill-privileffes, and the difficulties in such a case, see, antty 
note (a) Turner y. Morgan, 8 V. 145 ; MUUr v. MUkr, 13 Pick. 237 ; MorrUl r 
MornU, 5 N. H. 134. 



18 If.] AGAR V. FAIRFAX. ^AGAR «. HOLDSWORTH. a533 

premises, conveyed by the former deeds, was advanced to Robert 
Fairfax by Thomas March, under an agreement, whereby he was to 
become the sole purchaaer of the lands and hereditaments, therein 
mentioned, Fairfax and Hardwicke convoyed to Thomas March and 
Arthur March the several lands, particularly described, situate in 
Bilbrough, and also all the said Thomas March's part and share of 
and in the moor or common, called Bilbrough Moor, and 
of and in the * soil, freehold, and inheritance, of the same ; [* 534] 
which part or share, it was thereby declared, Thomas March 
had purchased of Robert Fairfax, together with the farms and lands, 
thereby granted and released : and that the said moor was to be 
estimated and allotted between the said Robert Fairfax and the said 
Thomas March, and the other purchasers under Robert Fairfax and 
John Hardwicke ; viz. Charles Redman, Bernard Banks, Matthew 
Smith, abd Nathaniel Hird, in proportion to the several farms and 
lands in Bilbrough aforesaid, by them respectively purchased, and 
the valuations of the same, whenever the said moor or common, 
called Bilbrough Moor, should happen to be inclosed in. time to come ; 
but reserving to Fairfax and Hardwicke, their heirs* and assigns, all 
the back lanes and the high street, and a small waste thereupon in 
Bilbrough afore^id ; with liberty to them to inclose the same ; sub- 
ject nevertheless (both before and after such inclosure) to such ways, 
i&c. in and through the same, to be made by the said Thomas March, 
his heirs and assigns, as had been anciently and customarily used 
and enjoyed by the tenants, owners or occupiers, of the farms, lands, 
and premises, thereby released to March and his heirs : to hold to 
Thomas and Arthur March^ their heirs and assigns for ever. 

The Bill farther stated, that Redman, Banks, Smith, aind Hird, 
respectively purchased under Fair&x and, Hardwicke divers farms 
and lands in Bilbrough, and also several parts or shares of Bilbrough 
Moor, and of and in the soil, freehold, and inheritance thereof, in 
proportion to the several forms and lands in Bilbrough aforesaid, by 
them respectively purchased, and what should be the value thereof 
respectively, when said piece of land, called Bilbrough Moor, should 
be divided or inclosed, in the same manner as the share of Thomas 
March in the said moor was to be estimated and allotted ; 
and the said * messuages, farms, lands, and premi^e8, and [* 535] 
the said parts or shares of Bilbrough Moor, were conveyed 
to Redman, Banks, Smith, and Hird, and their respective heirs and 
assigns in fee-simple ; and Fairfax and Hardwicke retaining the re- 
maining part of the said lands in Bilbrough, and a part or share of 
Bilbrough Moor, and of and in the freehold and inheritance thereof, 
in proportion to the farms and lands in Bilbrough aforesaid, retained 
by them, and what should be the value thereof at the time, when the 
said piece of land, called Bilbrough Moor, should be divided or in- 
closed in the same manner as the share of the said Thomas March in 
Bilbrough Moor was to be estimated and allotted. 

Arthur March, who was a trustee for Thomas March, died in his 
life-time: and Robert Fairfax died in the life-time of Hardwicke 
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and l^ divers meane oonvejrances, &c. the whole of the sak) prem- 
ises, conveyed to Fairfax and Hardwicke, and Bilbroagh Moor 
became ¥e^ted in the Plaintiff and such of the Defendants to the 
original Bill, as therein named, in the manner, shares, and propor- 
tions, therein- stated : and they, and no other person, was seised in 
fee of the whole of Bflbroogh Moor, and the freehold and inherit- 
ance thereof, as tenants in common ; which had been ased and eo* 
joyed by them, ilnd those, nnder whom they derived 'title, as com- 
mon of pasture for horses, &e. 

The Bill prayed an account of the lands in Bilbrough^ conveyed 
to Thomas and Arthur March, and those purchased by Redman and 
the other persons from Fairfax and Hardwicke, land of the lands 
retained by them ; that the value of the said lands may be ascer- 
tained ; and that a Commission may be directed to issue ; to ascer- 
tain the value of the said several lands, and the parts or sharecr of 

the Plaintiff and the other persons, named in Bilbrough 
[*536] Moor; *and also to allot in severalty, make partition of, 

and divide, Bilbrough Moor into six several parts or shares, 
in proportion to the amount of the true and just value of the several 
£irms and lands in Bilbrough, so conveyed and purchased, or re- 
tained; and that all the said shares of Bilbrough Moor, vdien so 
allotted, may be inclosed, and held in severalty, by the Plaintiff, and 
the other persons entitled, &c. 

The answers stated, that in each of the derivate amveyances to 
the joint or sub-purchasers under Fairfax are contained covenants 
against inclosures of the moor without consent : viz. covenants by 
Robert Fairfax and John Hardwicke respectively, with each of the 
sub-purchasers, that neither he nor his heirs and assigns should or 
would inclose, or duse to be inclosed, any part of the said moor, 
other than the back lanes, and small waste, as therein menuooed, 
without the consent of the said Thomas March, &c. his heirs or 
assigns ; and Thomas March and the other sub-purchasers entered 
into similar covenants with Fair&x and Hardwicke not to inclose 
without the consent of them and their heirs. The answers also 
stated the persons, in whom the estates so conveyed to Fair&x and 
Hardwicke, were vested; and that those persons, and their tenants, 
not exclusively, but together with others, had enjoyed and exercised 
the herbage and other rights and privil^pes in and upon Bilbrough 
Moor ; and that' the several rights, shares, and interests, <rf the 
persons entitled were uncertain, and in no wise ascertained ; and 
the Defendants submitted, that such partition as was sought by the 
Bill, ought not now to take place ; particulaily as such rights and 
interests and the other rights and interests in and to the said moor 
were uncertain and indeterminate ; and the parties concerned were 

not agreed, and had not consented to having an inclosure 
[*537] or partition thereof; and submitted, *that the case now 

before the Ck>urt was not proper for a partition and inclo- 
sure by a Court of Equity, but by Act of Parliament only ; where 
facilities and benefits might be secured ; and objections and incon- 
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Teiiie»ee9 obviated ; the former of which eoold not be extended^ 
and the latter removed, if the present attempt to obtain a partition 
and inclosure in this Court should succeed. 

Mr. Bichards and Mr. BeU, for the Plaintiff. 

Sir Samml BomUly and Mr. HaUy for the Defendants. — ^A Bill for 
a partition under these circuuMrtances is without precedent. Parti- 
tion is of common right between parceners, joint tenants and tenants 
in common rbut it could not be compelled either at Law or in Equity, 
except among parceners, before the Statute of Henry Y HI. ( 1 ), ; which 
gave it to joint tenants and tenants in common of estates of inherit- 
ance ; and in the foltowing year it was extended to particular estates. 
It cannot be apfdied to ititerests of any description, beyond those 
defined limits; comprising persons with characters ascertained, 
and rights perfectly dear. These persons are represented as quan 
tenants in common. A tenancy in coinmon may be of unequal, but 
not of unascertained, shares. In the declaration, between par- 
ceners, or joint tenants, the demandant must slate the title ; Mid the 
distinct shares must appear : between tenants in common the dec- 
laration most state the title and share of the Plaintiff; and the 
shares, though not the distinct titles, of the Defendants. The Stat- 
ute of William HI. (2), for advancing this remedy, adding particu- 
ia| ceremonies, declares, that in defiiiult of appearance the Court 
may proceed to examine the demandant's title and the 
quantity of hid purpart ; and shall for so much give judg- [* 538] 
ment by de&ult : and award a writ to make partition ; 
whereby such purpart may be set out in severalty. The partition 
can only proceed upon the title, so ascertained On the face of the in- 
strumiient, not by inquiries. 

It cannot be maintained, that common-rights form no objection. 
The Lord could not except under the Statute of Merton (3) have 
inclosed, or taken any part of the waste ; and that Statute gives the 
right of approving with the qualification, that it shall not be to the 
prejudice of the commoners ; for whom it requires sufficient to be 
left. Even for the purpose of inclosure partition cannot be made in 
prejudice of that right ; and much less for any other purpose. The 
Statute of Edward VI. (4) accordingly declares the right of the 
commoner to pull down an inclosure by the Lord, infringing that 
right ; and gives the remedy by assize, with treble damages. Form- 
erly a greater degree of strictness prevailed upon partition here than 
in Courts of Law ; and that appears to be Lord Hardwicke's opin- 
ion in Cartwrighi v. Putney (S). In Lancashire there are many 
instances of rights, enjoyed by several persons ; capable of being 
ascertained ; but still uncertain : of which therefore they cannot be 
considered tenants in common ; and, if ascertained, they could 



(1) Stat 31 Hen. YIIL c. 1, s. 9; Stat 39 Hen. VIIL c. 32, a. L 

(2) C. 31. 
3) Stat 20 Hen. HI. 

4and5Edw.VI. 
2 Atk. 380. 



(4) 
(5) 
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DOt remain two days without variation; flactaating continually 
according to the management, husbandry, and cultivation, of the 
different proprietors. 

This property therefore, enjoyed in common, but by unascertain- 
ed, indefinite, shares, is incapable of partition. - It is impossible to 
frame a declaration ; as the ascertained part cannot be proved ; and 
no inquiry can be directed for that purpose. Farther diffi- 
[^ 339] culties arise from the nature of the * property, with ref- 
erence to rights, long exercised and enjoyed upon it, in- 
dependent of the title of these proprietors ; being stocked, the herb- 
age taken, &c. as it is said, by persons, having no right: but it 
might be common appendant, or because of vicinage ; or common 
appurtenant, or in gross ; by grant or prescription. A very formida- 
ble impediment is the covenant against inclosing without mutual 
consent ; which can be the only object of partition. 

The form of the Decree in these cases is not general. In Cutzon 
v^ Lyster (1), which was much considered, the direction was, that 
the persons named, any three, or two. of them, should go to, enter 
upon, walk over, and survey, the land ; and make a fair partition, 
divison, and allotment, thereof in moieties : one to the Plaintiff; the 
other to the Defendant ; and the parts so allotted to divide by metes 
and bounds ; and to examine witnesses upon such interrogatories as 
they shall see occasion ; &c. In some instances close CommissioR% 
were granted : the Commissioners administering an oath of secrety 
to the several person before them ; the Commission in Curzon v. 
Lysier originally was so : but according to Lord Redesdale's clear 
opinion that is erroneous : the Commission is in all respects analo- 
gous to the writ of partition : the Commissioners are to do what 
the Sheriff and Jury would have done ; and have no power to make 
any inquiry except as to the very lands to be divided. The Com- 
mission being in particular, ascertained, forms, a new one cannot be 
directed ; and certainly not such as is now required ; with power to 
compel a production of title deeds : to examine witnesses, and then 
to go upon each separate estate ; ascertain the value ; and divide 
accordingly ; asking, in the alternative, either a Commis- 
[*640] sion, *or a reference to the Master for the purpose of all 
these inquiries. The result will be several distinct cases ; 
producing all the inconvenience, which the convenant against inclo- 
sure without mutual consent was intended to prevent. 

Mr. Richards in reply. — All persons, supposed to have rights of 
common, were .made Defendants ; and all disclaimed ; except two ; 
who are parties ; claiming right of common without stint, annexed 
to houses ; directly contrary to Law. If there are any common 
rights subsisting, they cannot be affected by partition. Admitting, 
that the shares are not ascertained, that may, and will, be done by 
the Commissioners ; who will ascertain the shares, in. which all these 
joint proprietors of the land are interested ; and for that purpose 

(1) Ci}ed from a us. note. 
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some ' previous inquiry may be necessary. In Cabnady v. Cal- 
mady, (1) much previous investigation was required; to ascertain 
the shares ; and to make the proper distinction as to the costs. That 
course must be taken in every case, where the parties differ as to 
their respective interests ; either by an inquiry before the Master, or 
some other meancT; as in the case of dower ; which is as much a 
right at Law as partition ; and depends in this Court on much the 
same principle. The Court will find its way to the ultimate pur- 
pose : in the one case the widow's right of dower : in the other a 
partition among persons, having an undivided interest, either as joint 
tenants, co-parcenefs, or tenants in common. 

This is clearly a tenancy in common : the trustees of Lord Fair- 
fax, seised in fee of the whole, conveying distinct farms, 
and shares of this moor, to the several * persons, from [* 541] 
whom these parties claim. Under these circumstances a 
partition is matter of right: Parker v. Gerard (2). The shares are 
in contemplation of law^ ascertained ; if they are capable of being 
ascertained ; as they are by reference to the prices, paid by the sev- 
eral parties. In Leigh v. Leigh a manor, an entire thing, was the 
subject of partition ; and it was impossible to know the value of a 
moiety of a sixth part without knowing the value of the whole. 
The only parties to the cause were those, who were entitled to a 
moiety of a sixth; the Commissioners must therefore have taken 
into consideration a subject of property, in the hands gt persons, 
not parties ; and the duty of the Conmiissioners was not less diffi- 
cult than what is required by this Bill ; a valuation, having regard 
to the lands possessed by parties in the cause : in that case a valua- 
tion with reference to shares of a manor, not belonging to any party 
in the cause. This Plaintiff prays the Court to declare the rights 
according to this deed; and that the Commissioners shall divide 
according to the rights, so declared. That object must be obtained, 
if not through Commissioners, by a reference to the Master, under 
all the <?ircumstances ; these parties being clearly tenants in com- 
mon, entitled in shares, to be ascertained by comparison of the dif- 
ferent farms and respective interests in the moor. The Commis- 
sioners are to exercise their judgment according to the original price, 
or rather the present value ; which is the true construction ; and for 
owelty of partition they may in their discretion give more to one 
than another. 

The covenant not to inclose is merely a private engagement ; and 
cannot be considered as binding the parties not to apply to 
the law of the country ; as a * covenant to refer to arbitra- [* 542] 
tion will not prevent the party's assertion of his right in a 
Court of Justice. This is a covenant, inconsistent with the estate ; 
applicable only to certain cases ; and cannot prevent partition for 

ever. Partition is not within the terms of a covenant not to in- 

— * 

(1) AnU, vol. ii. 568; Reg. Book, 1794, A. fo. 460. 

(2) Amb. 236. See Wanur v. Baynesy Amb. 589; Turner v. Morgan^ on(e, vol. 
▼ill. 143. 
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close : and there may be groat advanlage from partitioo without in- 
cloMir^ The Comniissioo in Outsoa t. LfftUr was settled by the 
Master : the forms being very difierent 

iTbe Master or tub Rolls.-^! shall take a Kttle time to oo»- 
sider, what will be the proper Decree in this case. At present I am 
strobgly inclined not to decree an immediate partition, upon the 
grounds, that have been staled : bat I wish to consider, whether, ae 
incidental lo the demand of partition, the Court would not put into 
a train of inquiry, what are the proportions, m which they are in- 
terested in these lands ; in order to lay a fouodatioii for partilioa 
afterwards ; that previous inquiry t» be before the Master ; whether 
the CoromissioQ ought not, as the writ always does, to. state the 
proportions, in whteh the partition is to be made. 

1B08, Dec. lath. The Master or tuc Rolls [Sir William 
GaAitr]. — ^There are two cases, in which the Court referred it to 
the Mastier to ascertain the interests of the parties ; and afterwards 
directed a Commission to issue : Calmady v. Cahnaiy (1) and Dimr 
can V. HoweU. The uncertainly of the shares is not a ground for 
definitively refusing a partition : it is for refusing it %t present. It 
cannot be referred to the Commissioners to ascertain the interests. 
That must be done, as in those cases, by the Court, through the 
medium of the Master. In one of the cases the form of 
[* 543J * the inquiry was, what undivided shares the several par- 
• ties were entitled to, and for what estates and interests 
therein respectively. 

The way, in which it strikes me, is this. The parties hare among 
them the whole interest in the soil and freehold, which they possess 
in common. Some of them seek a partition. It is said, there can- 
not be a peirtition on accouat of the uncertainty of their interests : 
the proportion, to which each is entitled, not being ascertained : .that 
depending upon the quantity cf interest each has in the estate of 
another, and the value of that estate ; with reference to which value 
the allotments of this moor are to be made among the parties, the 
owners of that estate, and of this meor alsa That is no objecticm, 
as they are not the less tenants in conunon ; though an operation must 
be performed, before it can be ascertained, to what undivided shares 
they were entitled as tenants in common. It must be seen, what is 
the value of their shares in the other estate ; by reference to which 
this allotment is to be made ; and then they will be in the situati<Hi 
of parties, having ascertained interests in this moor ; but still they 
are tenants in common ; and therefore have a right to a partition. 

It seems to me to have been soundly objected, that it is impossi- 
ble in the present situation to issue a Commission ; as then it must 
be referred to the Commissioners, first, to ascertain their interests, 
and the proportions, in which they are entitled, and then to ipake 
the allotment. The former was nevei* done by Commissioners. 

(1) ^Me, vol. ii. 56a 
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The Ceart is to ascertain the proportions and rights of the parties ; 

and when that is done, then the duty of the Commissioners begins^ 

to make the , di visioa in those ascertained proportions. 

^ An ohjeeticm was then taken to the rights of common [* 544] 

over this moor. The rights of ooramon are na objection 

to the CominissioD ; as that right will not be in the least affected 

by the partition ; which regards only the freehold and inheritance 

of the soil. A partition never affecta the interest of third parties. 

It is immaterial^ whether others have a right over that soil and free- 

hold, which they have in oommoD among them. Those r^ts will 

equally remain. 

It is then said, there is a covenant not to inclose except by con- 
sent of all the parties. I do not exactly understand, what is the 
meaning of that covenant. . If it is only, as it is expressed to be, 
against inclosure, what has that to do with partiticm ? Partition does 
not require inclosure, but only that an allotment sha^l be !made by 
metes and bounds. Whether they may have a light to indose af- 
terwards may depend upon other circumstances. It may depend 
upon the rights of third persons over this land, and upon the agree- 
ment of the parties themselves. The covenant against inclosure 
may have its effect ; and I am not now called upon to say, whether 
it shall, or not. 

It is then said, the rule, by which the allotment is to be made^ 
may be very unequal. It may be so : but it is a rule that they have 
laid down for themselves. The inconvenience is of their own mak- 
ing by the terms of thrir own agreement. If they were all agreed 
now, that there should be a partition, or that there should be an in- 
closure, this inconvenience as to the mode of making the valuation 
would still present itself. - - 

There does not appear to m^ therefore in this case aay thing to 
prevent a partition, after it shall have been ascertained, 
* what are the proportiona, in which the land is to be divid- [* 445] 
ed among the parties. 

The Decree declared, that the piece of land called Bilbrough 
Moor, is to be allotted according to the present value of the several 
farms and lands in Bilbrough, purchased by Thomas March, &g. 
and conveyed to them by the several indentures of tiie 7.th and 8th 
and 12th and 13tk of September, 1716: and of the (arms &c. re- 
tained by Fairfox and Hardwicke ; and directed a reference to the 
Master, to inquire and state to the Court, what dndivjded shares the 
Plaintiff, and such of the Defendants as had any estate of freehold 
or inheritance in the said moor uiider the deeds of 1716, were en- 
titled to or interested in the said moor ; and for what estates and 
interests therein respectively, &c ; and it was ordered, that a parti- 
tion should be made of Bilbrough Moor among the Plaintiff and the 
said Defendants, who by the Report should appear to be entitled to 
any shares of freehold and inheritance of Bilbrough Moor under the 
said deeds of 1716, according to such undivided shares thereof; and 
VOL. xvli. 24 
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it was ordered, that a Commission should issue for that purpose : all 
deeds in the power of the parties to be produced before the Com- 
missioners, with liberty to examine witnesses, &c.; and it was 
ordered, that what should be allotted to the several parties should 
be held and enjoyed by them in severalty ; and, if any of the parties 
were under any disability, they, when capable, and aU other proper 
parties, should join in executing proper conveyances, &c. for con- 
veying and vesting the several shares in and to the said parties res- 
pectively according to their several rights and interests of, in, and 
to, their several undivided parts and shares of and in the said moor, 
the costs of the Commission and Inquiry, and of the De- 
[* 546] fendant * Parkin (the heir of Hardwicke), whose costs 
were ordered to be paid by the Plaintiff in the first in- 
stance, to be borne by the parties, interested in the moor, in propor- 
tion to what should be their respective shares and interests in it ; 
with liberty to apply. 

From this Decree a Petition of Appeal was presented ; submitting, 
that, having r^;ard to the nature and uncertainty of the rights of tlie 
parties, as well as of the value, and the particular circumstances of 
this case, it is not a case for partition, inclosore, or any relief, to be 
administered in a Court of Equity. 

Mr. Richards and Mr. Belly for the Plaintiff. — Since the case of 
< Warner v. Baynes (I) the difficulty of making partition has formed 
no objection in this Court. This case presents no farther difficulty 
than that this property is to be divided, not in any certain specific 
proportions, thirds, fourths, &c. but according to the value of cer- 
tain other estates. There may be some difficulty as to the propor- 
tions, until the valuation of those estates shall be made : but from 
that moment the proportions are accurately defined : and 
[* 547] on that Aground there is no more objection than to a de- 
vise of the residue of real estate among children, to make 
their fortunes equal, by reference to advances formerly made to them. 
This Court would proceed in many cases of complicated circumstan- 
ces, from the intricacy of the title, and the nature of the shares ; 
though a Court of Law could not. Tenants in common having a 
right to partition at law, there must be some mode of having a cal- 
culation, if necessary, before their precise rights, as tenants in com- 
mon, can be ascertained. Whatever is capable of division may be 
the subject of partition : manors, for instance ; with every right of 
the lord ; and even the waste grounds are divided ; Sparrow v. Friend: 

(1) Amb. 589. See Twmer t. Morgan, atUe, vol. viii. 143. In that case, the 
Ck>mini88ion having been executed, an Exception was taken by the Defendant; 
on the ground, that the Commissioners allotted to the Plaintiff the whole stack of 
chimneys, all the fire-places, the only stair-case, and all the conveniences in the 
yard. 

1804, Aug, Ijf. The Lord Chanckllok over-ruled the Exception; saying, be 
did not know how to make a better partition for them ; that he granted the Com- 
mission with jrreat reluctance ; but was bound by authority ; and it must be a 
strong case to induce the Court to interpose ; as the parties ought to agree to boy 
and selL 
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the Case of the Manor of Brighton (1) ; Lant v. Cox: the Manor 
otRoUeston in the County of Derby, \u Parker t.^ Gerard it was 
resisted : the property^ situated in the north of England, consisted 
of cattle-gates ; and of certain other rights, of a very p^uiiar nature ; 
and partition, was decreed in very minute fractions according to the 
r^hts in the cattle^;ate8. 

If there were other rights, existing over this moor, that would not 
be an obstacle to partition among these persons, having by convey- 
ance from the trustees, rights in the soil or freehold. It is not how- 
ever made out, and cannot be presumed that there are rights of com- 
mon. As stated by the bill, they cannot be supported at Law. 
There is no proof, as suggested, that they were in the habit of taking 
greensward, or sods, earth and soil, from the waste of the manor; 
and no such right of common exists at law. As to furze and whins, 
Slc, none of these are stated as rights of common : they merely say, 
they have been in the habit of taking them. A covenant 
* not to divide is not legal. There is no defect of parties ; [* 548] 
and the decree is right in form ; following the precedent 
of Duncan v. Howell ; referring it to the Master to inquire, what un- 
divided shares the several parties were entitled to in the estate in 
question ; and of what estates ; and directing partition to be made 
among the parties, who by the Report shall appear entitled to any 
share of the estate, according to the shares ; and that a Commission* 
shoi^ld issue for that purpose ; with the usual directions. 

Sir Samuel Romitty and Mr. Hallj for the Defendants. — There 
is no instance of such a Bill as this ; and the consequences it will 
lead to must be very important. The cases, referred to in the Reg- 
ister's Book, have no application. They are cases of complicated 
interests ; in which it was very diflScult to ascertain, in what propor- 
tions the parties were interested. There is no authority for the gen- 
eral principle, upon which it is attempted to maintain the Bill. This 
is the case, not of all the owners, except one, agreeing, but of one 
against the consent of all the rest claiming a partition and convey- 
ance, contrary to the express covenant, entered into on account of 
the difficulty, that there should be no partition, unless they should 
all agree. If such a Bill can be maintained upon cattle-gates and 
common rights, why is application made to the Legislature to divide 
common rights? The difficulty from the number of parties may be 
overcome by the expedient of making some represent the rest; 
where it would be inconvenient to bring all before the Court. 

All the authorities state, that a Bill for partition is exactly the 
same as the writ at Common Law ; with this single distinc- 
tion; that under the writ those only are bound, who 
*are entitled to a subsisting estate of freehold; not [*549] 
those entitled in remainder ; whom a Court of Equity 
will bind, as well as those, who have particular estates. On that 
ground Sir Thomas Clarke in the case of Parker v. Gerard (2) 

(f) Cited from the Decree. 
(3) Amb. 236. 
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held^ that this Bill is ooatter of right ; and therefcMW no costs shaH be 
given, as there are none upon the writ Upon those principles the 
Court has granted partition, where it must be ruinous to all the par- 
ties ; as in the case of the house, Tamer if » Morgan (1). Upon the 
same principle in Parker v. Gerari the interest of one party being 
so inconsiderable that he would have preferred giving it up, he waa 
compelled to make partition ; and to pay an equal share of the ex- 
pense, A stronger instance cannot be produced, that the Court in 
these cases acts ministerially, rather than judicially. In many in- 
stances, where from the complication of the interests, the writ would 
not lie, this Court would decree partition ; which will not be pre- 
vented by the difficulty of the division ; nor, if it is to be in very 
small fractions, where they are cleajrly tenants in comikionW ascer- 
tained shares, can it depend on the amount of interest. In Parker 
V. Oerard the Master- of the Rolls states the injustice, which the 
Court is frequently compelled to do ; having no discretion upon the 
subject.. The objection of difficulty is very strong in the case of«n 
advowson. 

How can such a Decree be executed ? A considerable time oiay 
elapse between the Report and the partition ; and the value at the 
latter period, up>on, which the shares must depend, may be materially 
varied. The consequences of this jurisdiction may be easily im- 
agined. Some of these estates, having fallen to femes covertj in- 
fants, or persons in remote situations, may have been suffered to 
deteriorate ; and that moment would be seised, by a person, 
[*550] * who had improved his ; taking advantage of the conse- 
quence of superior wealth, or the neglect of the others, to 
claim partition. For the very purpose of guarding against that, 
from a foresight of the difficulty, confusion and injustice, to which 
it would lead, was this covenant against inclosure, except by general 
consent, introduced. It is said, the covenant is void ; as inconsist- 
ent with the nature of the estate ; and it would be so : but thb is 
the case, not of tenants in common, standing upon the common law- 
right : but of persons, agreeing to hold, and looking to partition, in 
a mode, not according to the Law ; protecting themselves against 
the improvidence of such an agreement in an unlimited way ; 
and one of the parties to that special contract desires now to 
have a part-performance ; striking out that express provision for 
the consent of all. A Court of Equity does not administer that 
peculiar and extraordinary relief, a specific performance of a con- 
tract, where the efiect will be injustice ; but leaves the parties to 
the Law ; and this is a case most proper for the exercise of that dis- 
cretion. Another difficulty arises from the rights of common of es- 
tovers and turbary : the Bill stating the manner, in which those 
rights have been always enjoyed. 

The constant course of these Decrees is first to ascertain the shares ; 
and then to come for a partition ; and it may be doubted, whether one 

(1) winfe,vol.viii. 14a 
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of the c«0eS| referred to from 4he Register's Book, in which that course 
appears not to hate been followed, was an adverse Decree* The 
reference therefore in the first instance ought to be to ascertain, not 
the interests, but the value ; computing the outgoings ; &c. : so as 
to ascertain the value at the time of division : but, if the course is 
not to come to the Court again, the Oommissioners must both ascer- 
tain the value, and make tho division, in the first instance ; 
* which would be very inconvenient; and there is no in- [*551] 
stance of such a discretion in commissioners : the Court 
only giving them the rule. . 

-This has not the character of a tenancy in common, in certain 
shares and proportions ; and, besides uncertainty, another objection 
is, that nothing passed immediately by this deed. The objection of 
uncertainty here is much stronger than in the case, put by Walmes- 
ley in- (hrbetf9 Ca$e (1) ; where the whole, estate went to each on 
difierent days : but this consists of a great number of minute ishares^ 
constantly varying. . They may have unequal shares ; as Lord Hard- 
wicke Observes (2) : but they eannot be uncertain. The Statute of 
Henry VIII. (3), gives partition between joint*tenants and tenants in 
common in the same manner as it previously could have been had 
between parceners. It was necessary therefore to obtain judgment 
in the same way upon the title in jcnnt-tenancy ; and, as tenant in 
common, the Demandant was obliged to state his title, and share ; 
and the shares of the others ; though he could not know their titles ; 
and a mistake id stating the shares was fatal. Upon what ascertain- 
ed share could any of these proprietors have declared ? They cal- 
culate upon the value ; which cannot remain the same for two days : 
and that objection of uncertainty applies equally to the whole and 
all the component parts : the number of shares always varying ; and 
consequently the amount of each share* No instance can be pro* 
dueed of partition under, this difficulty, arising from the number of 
shares, constantly varying ; and an express provision, that they shall 
remain unascertained and indefinite. 

MiOf 18th, 16 10. * The Lord CnAiicHCLLoa [Eldon]. — [* 5(2] 
The Plaintiff in this cause is entitled to a partition ; but 
the Decree, though in terms as near as possible to the case- of Dun- 
eon V. Haioetty I think, is not in form the exact Decree authorized 
under the circumstances of this case-by that precedent. The vari- 
ation however will be in form merely ; not in substance. The ground, 
upon which the case of Cabnady y* Cabnady (4) proceeded, was, 
that the Plaintiff, showing title to a |!»art of the estate, was entitled 
to have a partition^ and though the titles of the Defendants were not 
proved, a reference to the Master was directed for the purpose of 
ascertaining them ; and the Report finding, that the Plaintiff and 

1) 1 Co. 76; see 87, fl. 
'2) 2 Ves. 81. 

;3) Stat 31 Hen. Vm. e. 1. 
(4) wAife, vol. ii. 568. 
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the Defendants were entitled to the whole Bubject, upon fiirther di- 
rections the Decree was made for a partition according to the shares, 
so ascertained. I cannot find any odier instance of such directions 
given as to the costs. How can I make in&nts pay costs? 

This Court issues the Commission, not under the authority of any 
Act of Parliament ; but on account of the extreme difficulty, attend- 
ing the process of partition at Law (I); where the Plaintiff must prove 
his title, as he declares ;' and also the titles of the Defendants ; and 
judgment is given for partition according to the respective titles, 
so proved. That is attended with so much dilBkulty, that by analo- 
gy to the jurisdiction of a Court of Equity in the case of Dower, a 
partition may be obtained by bill. The Plaintiff must however 
state upon .the record bis own title and the titles of the Defendants ; 
and, with the view to enable the Plaintiff to obtain a judgment for 

partition, the Court wHl direct inquiries ; to ascertinn; who 
[* 553] are, * together with him, entitled to the whole subject (2). 

if therefore the state of the record, as originally framed, is 
not such as to authbrize the Court to say, that the Plaintiff and the 
Defendants are respectively entitled in distinct shares, comprehend* 
ing the whole subject, the proper course is to direct a reference to 
the Master ; to ieuK^rtain, what are the estates and interests of the 
Plaintiff and the Defendants, respectively ; and if it appears, that 
Ihey, or some of them, are entitled to the whole, then to order a par- 
tition, according to the rights of all, or such of them as appear en- 
titled ; dismissing the Bill, as against those, who do not appear to 
have any right. 

The Decree in Cahnady v. Cabnady is perfectly regular ; directing 
the inquiry ; and afterwards a Commission to issue ; to divide the 
estate among the several parties, who appear upon the Master's Re- 
port entitled to iu The omission in this Decree to reserve farther 
directions is a mere informality, in not reserving a mode of dismiss- 
ing from the record those, who may have no title. Considerable dif- 
ficulty firises in this case from the covenant not to inclose. 

The Order afterwards pronounced by the Lord Chancellor, direct- 
ed the Decree to be affirmed with the alteration, after mentioned : 
viz. instead of the words, after the direction for the partition to be 
allotted " according to the present value of the several farms and 
lands in Bilbrough, purchased,'- d£.c. ; inserting the following words : 
*^ in shares according to the present respective values of the several 
fiirms and lands in Bilbrough respectively purchased ; " and adding 
a declaration, that the Plaintiff being entitled to an undivided part 

of the said piece of land, called Bilbrough Moor, has a 
[• 554] • right to call for^ a partition of the said piece of land, 

as between him and the several persons, entitled to the 
rest of the said piece of land : such partition to be made according 

(1) See this rabject considered by Mr. Fonblanque, 1 Treat £q. 18. 

(2) See Whaky v. Dawmm, 2 Sch. & Lef. 967. 

VOL. XVII. , 24* 
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to the declaration before inentioned ; and directing a reference to 
the Master ; to inquire and state whether the Plaintiff and the De- 
fendants respectiTely, or any, and which of them, are entitled to the 
freehold and inheritance of Bilbrough Moor ; and how } and if it 
shall appter, that all, or any of diem, are so entitled to the said 
moor, thenv to ascertain the respective values of the forms and lands, 
respectively purchased, as aforesaid ; and, having so ascertained 
the respective values of the said farms and lands, the Master is^to 
ascertain as among the Plaintiff and Defendants, whom he shall find 
to be entitled to Bilbrough Moor, in what undivided shares they are 
respectively entitled, according to the declaration before mentioned ; 
and in that case a Commission to issue to divide the said moor among 
the Plaintiff and D^endants, who by the Report shall appear enti- 
tled to any shares ct the freehold and inheritance of Bilbrough Moor 
under the deed of 1716, acddrding to such undivided shares thereof; 
with the usual directions for the production of deeds, &c. and liber- 
ty to examine witnesses : the shares, allotted to the several parties, 
to be held and enjoyed by them in severalty ; and, if any par- 
ties, appearing entitled to shares in Bilbrough Moor, are under any 
disability, and not capable of making the conveyance ; they, when 
capable, and all other proper parties, to join in all proper conveyan- 
ces, &c. respectively, according to their several rights and interests 
of and in the several undivided shares of the said moor ; and, if 
the Master shall not find the Plaintiff and Defendants, or any of them, 
entitled to. the freehold and inheritance of the said moor, to state 
that to the Court before any ferther proceedings ; and the 
consideration *of costs and ferther directions was reserv- [* 566] 
ed ; with liberty to apply. 

1810, Dec. ink. The cause was heard for fiirther directions, 
and upon the costs. 

Mr. Richards and Mr. Betty for the Plaintiff.— The rule, laid 
down in the case of Cabnady v. Cabnady (1), is, that in these cases 
the costs are given in proportion to the interests of the parties. 
The Decree, distinctly directing the costs of the Plaintiff to be 
raised out of the estate, certainly has no such direction as to the 



(1) The Decree in that Cause declared, that, the Cause cominff on for farther 
directions, the Report of the Commissioners was confirmed ; ana it was ordered, 
that, when the Defendant Hamlyn, an infant, shall attain the age of twenty-one, 
the Plaintifi and the said Defendant shall execute mntoal conveyances to each 
other of the several parts of the estate, allotted to them ; and in the mean time the 
PlaintiffiB and tiie D^endant to hold and enjoy the several parts oi the estate, so 
allotted, &c. ; and that the Costs of issuing and executing the said Commission of 
Partition, and also the costs of making out the title to the several parts of the said 
estate, be paid and borne by the Plaintiffii and the said Defendant, the infant, in 
ihe shares and proportions in which they are respectively entitled to the said 
estate under the said Commission ; and it was ordered, that such costs of the 
Plaintiffii be raised by the Plaintifis, the trustees in the settlement, made upon the 
marriage of the Plaintiff Calmady, by sale or mortgage of the estate in the settle- 
ment, according to the trusts of the settlsment 
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OQBts of the inhmi Defendant : Wheie costs hosrever oaght upon the 

same principle to be a chaige ttpoo the estate of the in* 
[*556] fant. *The old nik, that prevailed pienously to that 

case, certainly operated as a great hardship; wh^re <»ie 
part-owner augbtbave a single acre; and another ten thousand (!)• 
Sir Samuel RomUfy and Mr. jBbfi, for the DefendanU.— The 
Court is now called* upon, to lay down a jiew rule as to costs in a 
suit for partition. Formerly,, in most cases costs were not given ; 
and the rule ne^r could have been, as represented in Parker ▼• 
Gerard (2), that they shall be paid in equal sioietiea. The case of 
partition has been considered as analogous to that of dower ; in 
which there are^no costs. In Ctdmady v. Calmady both at the Bar 
and by the Court the previous cases were distinguished into two 
dasses ; wherq costs had been, and whare they bad not been, given ; 
and the costs of the. Commission were distinguished from costs of 
the cause. A new rule upon this subject should not be laid down 
without consideration; as the effect nuy be tnisduevous : for. in- 
stance, where there is an interest extremely minute, ti^o or three 
acres only, and in reversion, the old rule, giving no costs, may have 
the salutary eflfect of preventing a suit by one agaiast the iujclination 
of all the other parties. In many cases the only way of providing 
for a portion of the costs may be by selling the interest ; perhaps 
the interest of an in&nt, in settlement ; and, if in reversion, the 
whole might be exhausted. The apportionment of co<ts ought also 
to extend to the interests of persons not in esse. These, and, many 
other, instances, show the wisdom of the old rule ; and its justice ; 
considering, that a suit for partition is admitted on^ as being more 
convenient than the Common Law writ. By the Decree in Col- 

mady v. Calmady justice was done most imperfectly ; as 
[* 557] no reason can bie assigned * for not apportion'mg the costs 

previous to the hearing, as well as the. subsequent costs. 
The effect in this case will be, that persons, brought by the. Plaintiff 
before the Court are to pay costs to the hearing, because they have 
set up a claim, which has not succeeded. The Plaintiff in this suit 
is bound to state, who are jointly intevested with him ; and there is 
no instance of making a Defendant so brought before the Court, 
pay the costs of a claim, set up by him, though mistaken. He does 
not appear voluntarily before the Court. This application is new in 
another respect : the Plaintiff desiring the costs of those, who, as 
the Defendants insisted, set up a claim; but who hftve disclaimed. 
The Defendants having only given notice, that such a claim was set 
up» ought not to pay tihose costs. The Plaintiff ought also to state, 
how the costs of those Defendants, who are not m Juri$ are to 
be paid: whether by a sale of then: interest; or in what other 
manner. 
The Lord Ch^cellob [Eldon]. — ^This is really the great ques^ 
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tion, how costs are to be paid on partition. Several cases have oc- 
curred since Calmady v. Cabnady ; and I wish to know, whether the 
practice has been uniform. It is, I apprehend, universally true, that 
no costs are given up to the hearing ; of which I do not know an in- 
stance. As to the costs of making out the title being borne in pro- 
portion to the respective interests, that does not seem very just ; as 
the expense may be greater of making out the title of a share, 
worth 50/., than of one of the value of 5000Z. On the other hand 
the Decrees are short in not providing, that the costs of infants and 
married women shall be borne by the share, in respect of which 
they were incurred. My impression is, that all the subsequent De- 
crees have followed the case of Calmady v. Calmady. 

1811, March I5th. *The Lord Chancellor gave [*558] 
judgment upon the question of costs ; declaring (1) that, 
as the party came into Equity, instead of going to Law, for his own 
convenience, the rule of Law should be adopted ; and therefore no costs 
should be given until the Commission ; that the costs of issuing, ex- 
ecuting and confirming, the Commission, should be borne by the 
parties in proportion to the value of their respective interests ; aAd 
there should be no costs of the subsequent proceedings. 

1. The groands upon which courts of equity issue commissions for making par- 
tition, and a summarv of the leading doctnnes as to this matter, are stated, anU^ 
in the notes to MunAf v. Jtfttrufy, 3 V. 122. 

2. No costs are given, in a suit for partition, up to the hearing of the hill : Bar- 
ing V. Aa«^ 1 Ves. & Beat 554 ; for one party ought not to bear any portion of 
the charjzes incurred in respect to previous collateral questions raised* by the 
other: ffAoI^ v. AitMon, 2 Sch & Lef. 371. 

(I) Ex RdatUme. 
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ABATEMENT.— See Legacy, 6. 
ABSENCE BEYOND SEA. 

See Infant, 1. 
ACCIDENT. 
Under a coatract for sale at a 
price, to be fixed by an award 
within a limited time during the 
lives of the parties, the death of 
one is not an accident, against 
which the Court will relieve. 

241 
ACCOUNT.— See Corporation, 2. 
ACCUMULATIVE LEGACY. 

See Legacy, 1, 5. * 
ACQUIESCENCE. 

See Executor, 4. Limitation, 3, 
4. Reversion. 
ACT OF PARLIAMENT. 

See Statute. 
ADEMPTION. 

See Satisfaction, 1. 
AGREEMENT. 
See Accident. Contract. Mis- 
take, 1. 
ANNUITY ACT. 
See Mortgage, 1. 
ANSWER.— See Practice, 1. 
APPEAL. 

LThe Court refused to suspend 
the execution ^of a Decree, ob- 
tained by a mortgagee, untU six 
months after hearing an Appeal : 
but gave six months on bring* 



APPEAL— con^tiitied. 

ing the money into Court, con- 
senting to a Receiver, and pay- 
ing interest and costs : on Plain- 
tiff's undertaking to repay, if 
the Decree should be reversed. 
MonkAause v. Corporation of. 
Bedford, 380 

Abuse of the right of appeal 
prevented, not only by costs, but 
also by requiring the signature 
of Counsel. 381 

APPEALS TO THE LORDS. 
See pages, 26, 263. 

ARBITRATION. 

l.No case at Law or in Eqdity, 
that, if an award is not made at 
the time and in the manner stip- 
ulated, the Court have substitu- 
ted themselves for the arbitra- 
tors ; and made the award ; even 
where the substantial thing to 
be done was agreed by the par- 
ties; but the time and manner 
left to others to prescribe. 243 
2. Parol submission to arbitration 
not within the Statute 9 d& 10 

Will. 6l Mary, c. 16. 

V. MiUs. 419 

^. As to the jurisdiction in Equity 
against an award under a refer- 
ence, made a rule of a Court of 
Law, for misconduct of the ar- 
bitrators, d&c. where the Bill was 
filed, before the rule made in the 
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ARBITRATION— c(m/»iitterf. 



Court of law, Quare. 
Y. mils. 



419 

' See Accident. Contract, 1, 
2,3. 
ARCHITECTURE. 

See Copyright, 3. 
ASSETS.— See Bankrupt, 40. 
ASSIGNMENT (Fkaudulent). 
See Bankrupt, 11. Creditor and 
Debtor, 1. 
AWARD. 
See Arbitration. Accident Con- 
tract, 1, 2, 3. Evidence, 4. 
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BAIL. — See Injunction, 4. 
BANK (Country). 
See Bankrupt, 35. 
BANKER. 

1. Reasonable commission 2:s. 6</. 
per cent., allowed to a country 
banker on discounts, though for 
a person resident in L(^don, 
and paid through a banker there, 
is not colorable. Ez parte 
Jones. 332 

2. Short bills in the hands of a 
banker are specifically the prop- 
erty of the remitter ; subject to 
a lien for the balance of the ac- 
count. 431 

BANKER'S CLERK.— See Lien; 
BANKRUPT. 

1. Bankrupt connot supersede his 
commission with consent of all 
the creditors, while under com- 
mitment by the Commissioners. 
Ex parte Bean. 47 

2. Bankrupt cannot supersede his 
commission before surrender. 48 

3. Contumacious obstruction of the 
Messenger under a Commission 
of Bankruptcy treated as a con- 
tempt ; though acting under the 
authority of the Commissioners, 
given by Statute ; not under the 
Lord Chancellor's Order in 
Bankruptcy; as in the case of 
commitment: upon which the 
Lord Chancellor can do no more 
than grant the writ of Habeas 



BANKRUPT— coiKiiitt«rf. 

Corpus, as holding the Great 
Seal; not by bis authority in 
bankruptcy. Ex parte Page. 59 

4. The Messenger in bankruptcy 
is to enter and seize at his own 
hazard the property of the bank- 
rupt : but if he enters the bouse 
and seizes the property of an- 
other, acting under authority, 
he cannot be turned out: -but 
the party must take his remedy 
by law ; and contemptuous lan- 
guage^ or force, is a contempt 
of Sie Great Seal. Ex parte 
Page. 59 

5. Whether after execution of the 
warrant of seizure of Commis- 
sioners in bankruptcy, the Mes- 
senger, having giving up pos- 
session, can again seize without 
another warrant, quart, Ez 
parte Page. 59 

6. One partner bound, by the 
other's signature of a b«nk- 
rupt's certificate after dissolu- 
tion of the partnership. Ex 
parte HaU. 62 

7. Bankrupt's certificate, though it 
would be void, if obtained by 
money, even without his privity, 
was not stayed on mere suspi- 
cion, not supp<Mrted by affidavit, 
and denied by the bankrupt Ez 
parte Hall 62 

8. Bankrtipt's certificate, signed 
by the Commissioners, stay^ by 
the i^rd Chancellor under cir- 
cumstances, appearing upon the 
examination ; particularly the in- 
consistency of the statement, 
that he had no written docu- 
ments except a book produced ; 
appearing to have been com- 
piled from other written doc- 
uments. Ex parte Bangley. 

117 

9. Whether bankrupt's certificate 
can be sent back to the Com- 
missioners, to be reviewed upon 
th^ point, whether a full discov- 
ery has been made, qtuBre. Ez 
parte Bangley. 117 

10. Duties of Commissioners of 
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BANKRUPT-<mKtit«eir. 

bankruptcy, particularly with 
reference to the certificate ; hav- 
ing also in a sense an indepen- 
dent judicial character. 1 18 

11. Assignment by partners by deed 
of property, proved to be all 
their propcnrty, in tmst for their 
creditors* with a proviso, to be 
void, if all the creditors for 
above 20/. should not execute, 
or a Commission of Bankruptcy 
should issue within, a certain 
time, is an act of bankruptcy : 
not, where^ the deed being joint 
and not several, one never ex- 
ecuted. • Dutton V. Morrison 

193 

12. The interest of each partner is 
his share of the surplus, subject 
to all the partnerhip accounts 
and that interest only is liable 
to the execution of a creditor. 
By the bankruptcy of one his 
interest is devested and vests in 
his assignees by relation to the 
act of bankruptcy. Therefore 
joint creditors under judgment 
in Foreign Attachment, of the 
same date with the commission, 
but subsequent to the act of 
bankruptcy, cannot have execu- 
tion against the joint property ; 
which must be applied among 
all the joint creditors. Dutton 
V. Morrison. 193 

13. Joint creditors cannot prove un- 
der a separate Commission of 
Bankruptcy for the purpose of 
receiving dividends, but only to 
assent to or dissent from the 
certificate. An account and ap- 
plication of the joint estate is 
directed on the application of 
any joint creditor : the residue 
to be distributed according to 
the respective interests of the 
partners. 209 

14. Commission of Bankruptcy 
against a distant country bank 
executed in London. On ac- 
count of the holders of small 
notes in the country another 
CJommission was ordered, to be 



BANKRUPT-H^ontftmied: 

executed there, for the purpose 
only of receiving proof of debts 
there: the proofs, so taken, to 
be received under the London 
Commission. Exparie Upham. 

212 
Ifi. Two Commissions of Bankrupt- 
cy having issued, and one being 
superseded, proofs under that 
ordered to be received under the 
other. 212 

16. Auxiliary Commission of Bank- 
ruptcy, to receive proof of debts 
in the country, limited to notes 
under £20; and liberty to ex- 
amine the bankrupts under it 
refused. 213 

17. Bankrupt's certificate not re- 
quiring a stamp, until complete 
by allowance, an objection from 
alterations, after it had been 
stamped, before allowance, over- 
ruled. Exparie Saunfer. 244 

18. Acceptor without effects, for the 
accommodation of the drawer, 

' Seing compelled on his bank- 
ruptcy to pay the bill (before the 
Stat 49 Qeo. III. c. 121,) ob- 
tained judgment in an action for 
the amount, with interest and 
costs. 

The assignee of that judg- 
ment was admitted under the 
act, which passed in the inter- 
val, to prove the original debt, 
not disturbing any dividends al- 
ready made : the judgmmit be- 
ing considered as a security for 
the original debt; which may 
be proved : and would be bar- 
red by the certificate. Ex par- 
te Lloyd. 245 

19. Joint creditor, taking out a sep- 
arate Commission of Bankrupt- 
cy, may prove, and receive div- 
idends, with the separate cred- 
itors : though, as to part, a trus- 
tee for another joint creditor; 
who, upon the general rule, 
could have proved only to affect 
the certificate, not to receive 
dividends. Ex parte Detastet. 

247 
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BANKRVFT—conHnued, 

20. Commission of Bankruptcy in 
nature of an execution. 251 

21. Bill, after proof under s Com- 
mission against the acceptor^ 
was paid by the drawer; who, 
after a dividend, having arrested 
the bankrupt for the balance, 
and, being also a surety for him 
on another bill, was ordered 
to discharge him, and restrained 
from lodging any detainer under 
the Stat 49 Geo. III. c. 121, s. 
8. & 14 Ex parte Lobbon, 334 

22. Sale under a Commission of 
Bankruptcy of the waggon trade 
from Bristol and BaUi to Lon- 
don with the good-will. 

Another concern from Bris- 
tol and Bath to Warminster and 
Salisbury being purchased in 
^ trust for the bankrupt, having 
obtained his certificate, he com- 
menced trade again to London 
by that road ; soliciting custom- 
ers by advertisement, and cards, 
stating generally that being re- 
instated by his friends in the 
carrying business his waggons 
set out at the usual hours, d&c. 
An injunction was refused. 

Cruttwell V. Lye. 335 

23. Compensation under the Lon- 
don Docks Act to the propri- 
etors of ancient privileged quays 
passed under a Commission of 
Bankruptcy. 343 

24. Right of a bankrupt, without re- 
gard to his conduct, to an in* 
spection of his books, d&c. un- 
der the statute 5 Geo. II. c. 30, 
8. 5, for the purpose of his ex- 
amination ; to a list of the debts 
proved; and to have wearing 
apparel delivered up to him. 

What may be retained as his 
necessary wearing apparel, with- 
in the terms of the exception, 
must be determined by him at 
his last examination at the peril 
of indictment. Ex parte JRoss. 

374 

25. A witness, refusing to attend the 
Commissioners to prove the act 
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of bankruptcy, ordered to at- 
tend them. Ex parte Janes* 379 

26. Bankrupt, seised for life, with 
a general power of appointment, 
with remainder in default of ap- 
pointment, to the heirs of his 

. body, cannot be compelled by 
decree in Equity to execute the 
power for his creditors. 7%npe 
V, GoodaU. 388 

27. Injunction against a bankrupt 
vexatiously disputing his Com- 
mission. 393 

28. Dormant partner by a share of 
the profits : but the property by 
agreement belonging exclusive- 
ly to the other : joint Commis- 
sion not supported ; as the joint 
property would not be liable 
to execution under an action 
against the dormant partner. 
jSx parte Hamper. 403 

29. Objection to a joint Commis- 
sion, that under a separate Com- 
mission the certificate had been 
obtained, and lay before the Lord 
Chancellor for allowance, lb. 

30. Commission of bankruptcy an 
action and execution in the first 
instance. 408 

31. Advertisement of bankruptcy in 
the Gazette suspended ; but on- 
ly on the ground, that there was 
not a sufficient act of bankrupt- 
cy on the proceedings : viz. a 
denial to a creditor, with subse- 
quent approbation ; but the time 
not ascertained ; nor connected 
with the previous direction, ten 
months before the Commission. 

A farther affidavit was re- 
quired; upon which the Com- 
mission was superseded. Ex 
parte Foster. 414 

32. Ground of the General Order, 
that the petitioning creditor shall 
attend in person at the opening 
a Commission of bankruptcy. 

415 

33. Useful, that the existence of the 
petitioning creditor's debt at the 
time^ of the bankruptcy should 
appear on the deposition. 415 
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34. Denial to a creditor, with sub- 
■eqaent approbation, if not con- 
nected with preTious direction, 
or if in the interral the debtor 
had seen, and conversed with, 
the creditor, not an act of bank- 
ruptcy. 416 

36. Short Bills remitted by a Coun- 
try Bank to their banker in 
London; standing at the bank- 
ruptcy of the latter entered short, 
in the usual way : not being due. 
Ordered on petition in the bank- 
ruptcy to be delivered up by the 
assignees to the Country Bank ; 
who, not being creditors, when 
the petition was presented, the 
cash balance being against them, 
had since become so; turning 
it in their favor by taking up the 
bankrupt's acceptances on their 
account The Order was made 
without requiring the petition to 
be amended by statine that fact; 
but upon consent of the Crown : 
holding an extent for acceptan- 
ces of the bankrupt on account 
of duties, received and remitted 
specifically by the Country Bank 
Ex parte Rowton, 426 

36. Preference of the assignment 
under a Commission of Bank- 
ruptcy to an extent for general 
acceptances, not due at the 
bankruptcy. 

Distinction upon acceptances 
for the money of the Crown, 
specifically remitted. 

Whether the debt, so consti- 
tuted, can be altered by taking 
the acceptance, or it is to be 
considered only as a collateral 
security, Quare. 431 

37. Bankrupt seised for life, with a 
general power of appointment, 
with remainder, in default of 
appointment, to the heirs of his 
body, cannot, be compelled by 
Decree in Equity to execute the 
power for his creditors. Thorpe 
V. GoodaU. 460 

38. The Lord Chancellor refused to 
stay proceedings under a Com- 
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mission of Bankruptcy, not 
opened, upon the allegation, 
that there was no petitioning 
creditor's debt : the Commission 
issuing of right under the Act 
of Parliament. Ex parte Lan- 
Chester. 512 

39. Insertion of adjudication of 
bankruptcy in the Gazette sus- 
pended by the Lord Chancellor 
upon inspection of the proceed- 
ings : the act of bankruptcy not 
being proved. 513 

40. Discretion of the Lord Chan- 
cellor to stay a dividend in 
bankruptcy for the general ben- 
efit of the creditors. 

Not exerted, to increase the 
dividend by throwing joint cred- 
itors of the bankrupts and a de- 
ceased partner upon his assets 
in favor of creditors of the sur- 
vivors only : the equity of joint 
creditors against the surplus of 
the separate estate, though the 
debt survives at law, being open 
to equitable circumstances : up- 
on the state of the accounts; 
or subsequent dealing- with the 
survivors : which may discharge 
the assets: and the equitable 
arrangement, confining credi- 
tors to one of two funds, being 
admitted only in favor of credi- 
tors of the same debtor, except 
upon some special equity; as 
in the case of drawer and ac- 
ceptor, or principal and^ surety. 
Ex parte Kendall. 514 

See Partner, 1. Practice, 4. 
Registry (Ship). 

BAR.— See Infant, 1. 

BARON AND FEME. 

1. Effect of a contract on mar- 
riage by bond to devise, convey 
or assure, all such goods, per- 
sonal estate and effects, that the 
husband should at any time 
during the joint lives of him 
and his wife be possessed of, 
to the use of them and the 
survivor; attaching on capital; 
not income, unless laid up as 
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BARON AND FEME— oonfmiredL 
capital ; admitting therefore ex- 
penditure, and debt8» in a fair 
application of income, not lia- 
ble to a minute accoont On 
that principle an estate, pur- 
chased by the husband with 
money, partly his own, partly 
borrowed on his personal secur- 
ity, and some paid off by him, 
WHS after his death held to be- 
long, not to the trust, but to the 
heir, charged for the benefit of 
the trust with the money, that 
was his own, the debts paid on 
accoutit of that purchase, and 
expenditure in repairs, improve- 
ments, &.c. Lewis t. Madocks, 

48 

2. Settlement sustained by the con- 
sideration of marriage against 
creditors; notwithstanding false 
recitals, that the property was 
the wife's; protecting also vol- 
untary expenditure by the hus- 
band after the marriage in im- 
provement by building and en- 
franchising copyholds; but not 
jewels and furniture, purchased 
by him after the marriage, and 
given to her. Campion v. Cot- 
ton. 263 

3. The. consideration of marriage 
will support a settlement even 
of movable effects; and neith- 
er the joint possession of furni- 
ture, nor the want of an inven- 
tory, nor the fact, that the set- 
tlor was indebted at the time, 
and that his wife knew it, wiU 
affect the settlement. 271 

4. Decree for payment of a debt 
by the promissory note of a 
married woman out of the rents 
and profits of estates, settled to 
her separate use for life. Bull" 
pin V. Clarke. 365 

BASTARD. 

1. Under a bequest '* to such child 
or children if more than one as 
A- may happen to be enciente 
of by me," a natural child, of 
which she was then pregnant, 
cannot take; though a bequest 



BASTAKD-'^'tmUimietL 

to the natural child, of which a 
woman wnBenciemie without ref- 
erence to any person as the fath- 
er, would probably be good, bar- 
ing no uncertainty. JEarle t. 
Wilson. 528 

2. Rule, that a bastard caaaot take 
as the issue of a particular per- 
son, until it has acquired the 
reputation of being the child of 
that person; which cannot be 
before its birth. 531 

BILL OF REVIEW.— See Review. 

BILL OF REVIVOR and SUP- 
PLEMENT. 

See Pleading, 1. Review, 1 , 3. 

BILLS (Short). 
See Banker, 2. Bankrupt, 35. 

BY-LAW. 
See Corporation* If 3, 4, 5. 



COAL-MINE.— See Injunction, 3. 
CERTIFICATE. 

See Bankrupt, 6, 7, 8, 9. 
CHARITY. 

1. Lease of charity land for eighty 
years supported as to the inter- 
est of a sub-lessee : upcm a fair 
consideration, several years ago, 
and no notice; except, that it 
was a charity estate. 

As to the original lease, under 
the circumstances, the length of 
time, the surrender of a former 
lease, the terms of which did 
not appear, the rent reserv- 
ed, and an expenditure, though 
not according to the covenant, 
equally beneficial, inquiries were 
directed, to ascertain, whether 
the lease was reasonable; or 
unreasonable in such a degree, 
that fraud could be inferred. 
Attomoy-Oeneral v. Backhouse. 

283 

2. A lease of charity land for nine- 
ty-nine years, as a mere hus- 
bandry lease, upon terms, and 
at a rent, adapted to a lease for 
twenty-one years, not allowed; 
nor a building lease for nine 
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CHARITY— conltfiiif J. 

r hundred and uinetjr-nine years 
upon an expenditure, commen- 
surate to a teriA of ninety-nine 
years, 29J 

3. Devise to A. and hid heirs ; with 
a direction, that yearly he and 
his heirs shall for ever divide 
and distribute according to his 
and their discretion amongst 
the testator's poor kinsmen and 
kinswomen, and amongst their 
ofispring and issue dwelling 
within the county of B. 207. by 
the year. 

This is in the nature of a 
charitable bequest; and, the 
Will being made in 1581, wks 
sustained ; and inquiries direct- 
ed as to the poor relations dwel- 
ling within the county of B. 
Aitamey-Oenerai v. Price, 371 

4. Devise of real and personal es- 
tate in trust for debts and lega- 
cies, void, under the stat. (9 Geo. 
XL c. 36) as a charge of charity 
legacies upon^ the real and 
leasehold estates, and money 
on mortgage; bat on a defi- 
ciency of assets the other leg- 
atees preferred to the heir. 
Currie v. Ptfe. 462 

5. In a charity cause Costs as be- 
• tween attorney and client to 

the heir, making no improper 
point. lb. 462 

6. Information fot the regulation 
of Harrow school dismissed as 
to the removal of Governors, 
unduly elected according to the 
founder's statutes, not being in- 
habitants; the Court of Chan- 
cery having no jurisdiction with 
regard to either the election, 
or amotion, of Corporators of 
any description : Eleemosynary 
Corporations being the subject of 
visitatorial jurisdiction; there- 
fore, in the case of the Crown, 
becoming visitor for want of an 
heir of the founder, the removal 
of a corporator de facto to be 
sought by Petition to the Great 
8ed ; not by bill or Information. 

VOL. xvii. 



CHARlTY^cautintud. 

As to the effect of the time, 
during which the defendants 
had held their offices, against 
an inquiry into their original 
eligibility, Qiuere. 

As to the revenues, including 
the management of the estates, 
and the application of the in- 
.eome, inquiries directed ; to as- 
certain, wheUier the estates are 
properly and advantageously 
managed; with a view to pro-^ 
spective regulation ; and a lease 
to one of the Governors, though 
without fraud, set aside upon 
general principles, as inconsist- 
ent with his duty ; charging him 
with the full value, if exceeding 
the rent reserved. 

The application of the in- 
come, to purposes partly speci- 
fied bjTthe Founder's rules, and 
partly left to discretion, not be- 
mg in all respects agreeable to 
the founder's directions, though 
with no improper motives, to ^ 
ascertained by a scheme; hav- 
ing regard, on the one hand, to 
the Founder's directions; on 
the other, to the alteration of 
circumstances : which might 
render a literal adherence to 
them adverse to their general 
object and spirit. 

An alteration in the consti- 
tution of the School, with the 
view of reducing it to a mere 
parochial school, by risstraining 
the number of foreigners, t. e. 
boys not 6n the foundation, re- 
fused : the admission of for- 
eigners, without prejudice to 
the children of the poor inhab- 
itants, being expressly directed ; 
and the small resort of the latter 
not proved the result of abuse. 

No objection to encourage at- 
tention to parish scholars by an 
allowance to the master for each. 

The expenditure not to be 
measured by the number of par- 
ish boys, who are to be imme- 
diately benefited by it : if fairly 

25 
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CHARITY— amftntied 

. referable to the purposes of the 
School. A considerable allow- 
ance therefore to the master 
towards repairs, and a consider 
able expenditure in enlarging 
and improving his house for the 
accommodation pf boarders, 
considered upon the whole not 
extravagant, as a benefit from 
the increased revenue in that 
shape, instead of an increased 
salary : nor. improper, with re- 
ference to the general advan- 
tage of the School. 
V The course of education and 
internal discipline left to the Gov- 
ernors and Masters. The Gov- 
ernors being expressly author- 
ized to alter ^he founder's rules, 
alterations, long known and ac- 
quiesced in, presumed to have 
been by their authority ; though 
the precise order does not ap- 
pear. Any substantial deviation 
from the principle and purpose 
of the institution the subject of 
visitatorial interposition. The 
Attorney-General v. Th€ Earl 
of Clarendon. 491 

7. Governor9 of an Eleemosynary 
Corporation, even where their 
election might be said to be a 
fraud, not removed without a 
petition to the Lord Chancellor 
in his visitatorial capacity: but 
corporations, constituted trus- 
tees, have sometimes been by 
Decree devested of their trust 
for an abuse of it ; as any other 
trustees. ' 499 

CHARTER.— See Corporation, 6. 

CHILD. , 

See Bastard, 1. Satisfaction, 1, 2. 

CLERK.— See Lien. 

COMMISSION.— See Banker, L 

COMMISSIONER of BANK- 
RUPT. 
See Bankrupt, 10. 

COMMISSIONERS under IN 
CLOSING ACT. 
See Jurisdiction, 3. 

COMMITMENT. 
See Bankrupt, 3. 



COMPENSATION. 

See Contract, 4. 
COMPOUND INTEREST. 

See Reversion. 
CONSIDERATION. 

See Baron and Feme, 2, 3. Re- 
yerslon, 1. 
CONSTRUCTION. 

See Infant, 2. Statute. 
CONTEMPT.— See Bankrupt, 3, 4. 
CONTRACT. 

1. Specific performance refused 
under a contract for sale at a 
price, to be fixed by arbitrators 
within a certain time, or if they 
should not agree to make their 
award within the time, by an 
umpire, also within a limited 
time : the c<Histruction of the 
contract, requiring the delivery 
of the award in writing td each 
party, beings that, though the 
consequential acts, executing 
the conveyances, &c. might be 
done by representatives, it was, 
with reference to the terms, to 
be fixed by the award, personal 
to the parties; one of whom 
died before it. BlundeU v. Bret-- 
targh. 232 

2. If the terms of an agreement 
are to be ascertained by an 
award, being so ascertained it 
shall be specifically performed, 
if any thing is to be done in 
specie : conveyances, &g. : not, 
if the acts, done towards execu- 
ting it by an award, are not valid 
at Law, as to the time, manner, 
or other circumstances; unless 
there has been acquiescence not^ 
withstanding the variation of pir- 
cumstances of part-performance. 

241 

3. No instance, where the medium 
of arbitration for settling the 
terms of a contract having failed, 
this Court has assumed jurisdic- 
tion to determine, that there is 
a contract though not at Law, 
in Equity; which, though the 
parties never agreed to it, shall 
be specifically executed. 243 

4. Plaintiff in a bill for specific 
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CONTRACT— continued. 

performance of a contract, is 
not entitled generally, to satis- 
faction by way of damages for 
the non-perfoiimance, to be as- 
certained by an issue, or a re- 
, ference to the Master. Distinc- 
tion as to the case of compen- 
sation : as for a part subject to 
tithes, though represented as 
tithe-free; giving the purchaser, 
if he chooses to take the pur- 
chase, a right to compensation, 
but not to compel the vendor to 
purch^ase the tithes. Todd v. 
Gee. 273 

5. The interest, which a third par- 
ty may have against the specific 
performance of a contract, may 
preclude the execution of it, as 
between trustee and Cestui que 
Trust; as, where an insolvent 
tenant made over his lease to 
another ; who treated for a re- 
newal under a secret agreement 
in trust for the original tenant. 

That agreement not executed 
against the landlord; and the 
principle, that a trustee shall 
derive no benefit from his trust, 
should fail, rather than be ex- 
ecuted against a. third party, so 
imposed upon; though except 
for that interest, it would have 
been executed as between th^ 
other parties. 313 

6. Though a parol waiver of a 
written contract, amounting to 
a complete abandonment and 
clearly proved, would bar a spe- 
cific performance, or even parol 
variations, so acted upon, that 
the original agreement could no 
longer be enforced without in- 
jury to one party ; variations, 
verbally agreed upon, are not 
sufiicient to prevent the execu- 
tion of written agreement : the 
situation of the parties in all 
other respects remaining the 
same. 

In this case the variations 
were all for the advantage of the 
Defendant by gratuitous coven- 



CONTRACT— c(wi/t«tterf. 

ants of the Plaintiff. Price v. 
Dyer. 356 

7. General rule of specific per- 
formance, that the purchaser 
shall have what the yendor can 
give ; with an abatement out of 
the purchase-money for so much 
asthe quantity falls short of the 
representation. Enforced against 
trustees for infants upon the mere 
mistake of their agent, without 
fi'aud, &LC. : but the relief adapts 
ed to the justice of the case : 
viz. the purchase being of wood 
. upon a- gross valuation, without 
regard to the quantity of land, 
an abatement for a deficiency of 
quantity, firom erroneously in- 
serting the hedges and fences, 
not included in the purchase, 
was directed with reference to 
land merely, not wood land. 
Hill V. Buckkff. 394 

See Accident. Baron and 
Feme, 1. Corporation, 5. 
Interest. Lessor and Les- 
see, 2. Mistake, 1. Part- 
ner. Reversion. Usury. 
CONVERSION pp ESTATE. 

See Equitable Interest, 1, 2. 
COPYHOLD. 

1. Though the property in mines, 
or trees, may be in the lord of 
a manor, it does not follow, that 
he can enter, and take it with- 
out consent of the tenant 282 

2. Distinction as to supplying the 
want of a surrender between a 
lineal and collateral heir. 

Not supplied for a child 
against a grand-child, unpro- 
vided for. 

The answer stating only, that 
the heir inherited no other land, 
an inquiry was directed, wheth- 
er he has a provision ; and as to 
the nature and extent of it. 
Rodgers v. Marshall. 294 

3. The want of surrender supplied 
in the case of a Deed, as well 
as a Will ; but upon the same 
principle as in the case of a 
Will, or the execution of a pow- 
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COPYHOLD— cofiftntted. 

er ; i. e. for and against the 
same persons. Rodgers ▼. Mar- 
shall 294 

COPYHOLD HEIR. 
See Infant, 1. 

COPYRIGHT. 

1. Distinction between the right to 
publish a simiJar work, or set 
up a similar trade, and the fraud 
of identifying it with the work 
or trade of another. Injunc- 
tion in the latter case. 342 

2. Copyright in an individual work; 
not in a general subject ; though 
from its nature the consequence 
may be close resemblance, and 

' considerable interference ; as in 
the case of maps and road books. 
Wilkins V. Aikin. 422 

3. Action directed, to try, whether 
a work on architecture was orig- 
inal ; with a fair use of another 
work, by quotation and compil- 
ation ; which in fi considerable 
degree was admitted : the In- 
junction maintained in the mean 
time : viz. by permitting the sale 
on undertaking to account ac- 
cording to the result of the ac- 
tion. Wilkins v. Aikin, 422 

4. Whether the copying of a map 
as an illustration in a fair his- 
tory of all the maps of a coun- 
ty, would be restrained, as an 
invasion of copyright, QutDre. 

425 
CORPORATION. 

1. As to the validity of a by-law 
of the corporation, the compa- 
ny of Whitstable fishermen, that 
any freeman,' engaging in any 
other oyster fishery on the coast 
of Kent, should forfeit 10/. and 
until payment should be exclud- 
ed from all share of the prof- 
its, which should in the mean 
time be divided, as if he had 
wholly ceased to be a freeman, 
and whether such suspension is 
open to a mandamus , as a tem- 
porary disfranchisement, quiere. 
Adley v. The Whitstable Com- 
pany, 316 



CORPORATION— conftimcA 

2. Jurisdiction in equity against a 
Corporation, in nature of a part- 
nership, in favor of a member, 
as well as a stranger, by an ac- 
count of the profits ; where there 
is no remedy, or not a complete 
remedy, at law; and the diffi- 
culty of executing the Decree 
from the peculiar circumstan- 

• ces and nature of the property 
will not prevent it ;' though that 
may be a ground for some mod- 
ification ; for instance, not re* 
calling profits, already distribu- 
ted : as an account is directed 
in a limited way, dispensing 
with vouchers, &c. upon the 
objection from length of time. 
Adky v. The Whitstable Com- 
pany, 315 

3. No instance of a by-law, re- 
straining the individual mem- 
bers of the Corporation from 
being concerned, either in any 
other place, or within given lim- 
its, in the same trade. 322 

4. By-law, even in restraint of trade 
to a certain extent, which would 
not have been good under the 
authority of charter, may be 
good by custom. 322 

5. pistinction between charter and 
contract. 

That, which may be the sub- 
ject of Contract between the dif- 
ferent interests in a partnership, 
might not be good as a by-law ; 
for instance,ari agreement among 
the citizens of London, who 
have as extensive a power of 
making by-laws as any Corpo- 
ration, not to sell, except in the 
markets of London, would be 
good; though a by-law to that 
effect has been declared bad by 
the Legislature. 322 

See Charity, 6, 7. 

COUNTRY BANK. 

See Banker, 1. Bankrupt, 35. 

CREDITOR AND DEBTOR. 
Assignment of property, retaining 
possession, fraudulent against 
creditors. 197 
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CREDITOR, ETC — cmHimed, 

See Bankrupt, 12, 29. Bar- 
on and Feme, 2, 3. Part- 
ner, 7, 8, 10- 
CROSS EXAMINATION. 

See Evidence, 5. 
CROSS REMAINDERS. 
- 1. Execution of a direction by 
Will to convey lands, to be pur- 
chased, by raising cross remain- 
ders among more than two upon 
the intention, by implication; 
' without regard to the words 
'* seteral and respective ** in the 
limitation to the heirs. 

Distinction upon this subject 
between devises by a general de- 
scription to a class of persons, 
not ascertainihg the number, 
and to individuals named. Chreen 
V. Stephens. 64 

2. The reasoning in the implica- 
tion of cross remaind^s upon 
the expression, '* all the prem- 
ises," &LC, not satisfactory. 75 
CROWN.— See Bankrupt, 35, 36. 
CUMULATIVE LEGACY. 
See Legacy, 1, 5. 



DEBTOR AND CREDITOR. 
See bankrupt, 12. Creditor. 
DECREE;— See Appeal, 1. 
DEED. 

Sealing and delivery essential to a 
deed; which, if delivered, may 
be a good deed, whether signed 
or not. If to be executed un- 
der a power with signature and 
sealing, both are necessary. 459 
See Evidence, 1. 
DEEDS DEPOSITED. 
See Mortgage, 2, 3, 4. 
DELIVERY.— See Deed. 
DEMURRER. 

See Pleading, 2, 3, 4, 5. 
DEMURRER (ore tenus). 

See Pleading, 2. 
DENIAL.— See Bafnkrupt, 31, 34 
DEPOSIT OP DEEDS. 
See Mortgage, 2, 3, 4. 



DESCENT Ai^ER DISSEISIN. 

See Infant, I. 
DEVISE. 

Ante, Vol. XII. 419. 

1. Devise by very general words, 
** all messuages, lands," d&c. and 
all other his real and personal 
estate, included money, in trust 
to be invested in land, and set- 
tled , though particularly charg- 
ed on the estates devised. Green 
V. Stephens. 64 

2. Distinction between a legal de- 
vise and 'an executory trust by 
Will : in the latter the actual 
intention, if it is to be collect- 
ed, is Regarded in a much great- 
er degree than in the construc- 
tion of a legal devise by the 
same instrument. 76 

3. Mortgage in fee after a devise 
a revocation pro tanto only. 134 

4. Execution of a devise under the 
Statute of Frauds ; requiring 
signature by the devisor in the 
presence of three witnesses, and 
their attestation of his act by 
their subscription. 458 

5. Attestation of a devise by a mark 
good within the Statute of 
Frauds. 459 

6. Sealing not necessary to the ex- 
ecution of a devise under the 
Statute of Frauds; nor suffi- 
cient without signing. 459 

See Cross Remainders. Heir. 
Possibility. Trust, 1. 
DISCOUNT.— See Banker, 1. 
DISSEISIN.— See Infant, 1. 
DORMANT PARTNER. 

See Bankrupt, 28. Partner, 8. , 
DOUBLE LEGACY. 

See Legacy, 1, 5. 
DOUBLE PORTION. 

See Satisfaction, 1,2. 
DOUBLE SUIT.— See Practice, 3. 
DOWER.— See Partition, 4. 



ELEEMOSYNARY CORPORA 

TION.— See Charity, 6, 7. 
EMBEZZLEMENT.— See Lien. 
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EQUITABLE INTEREST. 

1. Conveyance to trustees, in trust 
to sell, and purchase other es- 
tates, to be settled. Those, en 
titled under the limitations di- 
rected of the estates to be pur- 
chased, have equitable interests 
co-extensite until a sale. There- 
fore a specific performance was 
decreed of an agreement for par- 
tition against an objection to a 
title under a fine bj a person, 
who would have been tenant ih 
tail of the estates to be pur 
chased, the effect being an elec- 
tion to keep the estate; bind- 
ing the trustees ; though it may 
be questionable, whether thev 
could take upon themselves to 
convey in fee to a person, en- 
titled to an estate tail only. 
Pearson v. Lane, 101 

2. Money, given to be laid out 
in land to be conveyed, or land 
to be sold, and the produce 
paid, to A. : though in the one 
case the money is not. given to 
him, and in the other no int^r 
est expressly in the land, he is 
in equity the owner; and may 
elect to have the money, or the 
land conveyed, as he shall di- 
rect. 104 

See Insurable Interest. 
EaUITABLE JURISDICTION. 

See Jurisdiction, 1. 
EQUITABLE MORTGAGE. 

See Mortgage, 2, 3, 4, 5. 
EQUITABLE WASTE. 

See Waste. 
ERROR. 

See Mistake. Review, 2, 3. 
EVIDENCE. 

1. The existence and execution of 
a settlement by indentures of 
lease and release presumed 
from circumstances: principal- 
ly the existence of the drafts ; 
the statement in an abstract ojf 
the title; and the existence of 
the lease for a year of other es- 
tates, appearing to have been 
included in the same plan of 
settlement. Ward v. Garnons, 



EV[DENCE--con/tntie<f. 

2. The production of a paper, im- 
porting to be an attested copy, 
may with other evidence have 
considerable weight. 140 

3. Whatever is wanting to show 
the consideration, and from 
whom it moves, may be sup- 
plied by evidence dehors the 
deed^ where such evidence 
does not contradict the deed. 

192 

4. Objection to an ^ward, to be 
ready to be delivered in writ- 
ing, to the parUes by a cer- 
tain day, as not having a deed 
stamp, overruled. 232 

5. Cross-examination as to the ex- 
ecution of deeds. 

Order in the alternative, either 
that the examiner, with whom 
they were, should cross-exam- 
ine ; or that they should be de« 
livered to the examiner for the 
other party for that purpose. 
Turner v. Burieigh. 354 

6. Power of the Court of Chan- 
cery to examine viva voce. lb, 

354 

7. Re-examination not of course : 
but at the discretion of the 
Court on special application. 
Purcell V. McNamara. 434 

8. Order, afler decree on behalf of 
a Defendant, for the examina- 
tion of another Defendant upon 
interrogatories, who had been 

• examined, and cross-examined; 
restrained to such of the points 
in the cause, to which she had 
not been examined, as the Mas- 
ter should think reasonable. 
lb. 434 

9. Interrogatories for examination 
of a party settled by the Mas- 
ter, lb. 434 

10, Under a power of sale with 
consent of parties, testified by 
any writing or writings under 
their and his hands and seals, 
&LC. attested by two or more 
witnesses, the attestation, going 
only to fiiealing and delivery, 
held not sufficient : nor a sub- 
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EVIDENCE— cojrftntierf; 
• sequent attestation, that they al- 
so signed: but a case ^^as di- 
rected* Wright V. WaJce- 
ford. 454 

11. Power to be executed by a deed, 
signed and sealed in the pres- 
ence of witnesses^ and the deed 
expressed to be so executed, 
though the attestation appeared 
to be only to the sealing and de- 
livery, signature in the presence 
of the witnesses presumed. 458 
See Devise, 5, 6, 7. Execu- 
tor, 8, 9. Mortgage, 2. 
Satisfaction, 1. Will, 2. 
EXAMINATION. 
See Evidence, 5. 
EXCEPTIONS.— See Practice, 1. 
EXECUTION. 

1. Separate execution under joint 
Judgment. 413 

2. Execution against joint prop- 
erty ; though the foundation of 
the action had no relation to 
the joint concern.. 413 

See Bankrupt, 12. Devise, 
4, 5, 6, 7. Evidence, 10, 
11. Partner, 7. 
EXECUTOR. 
^Ante, Vol. XIV. 353. 
*1. Pledge by executors of bonds 
to the testator upon advances 
from time to time for several 
years. 

Decree at the Rolls, dismiss- 
ing a' bill, not by creditors or 
legatees, but by co-executoi^, 
who had not previously acted, 
JeJirmed by the Lord Chancellor 
on Appeal, BfLeod v. Drumr 
mand. 152 

2. Generally, a purchaser from an 
executor not bound by his mis^ 
application of the money : nor 
in many cases even of pledge, 
if free from fraud, or direct evi- 
dence on the face of the trans- 
action of an intended misappli- 
cation. 154 

3. Upon a deposit by executors of 
the testator's property with their 

* See the note, page 969. 



EXECUTOR— con^iittteif. 

own for their own debt the lat- 
ter to be first applied. 158 

4. Effect of length of time against 
a demand in respect of misap- 
plication of assets by the execu- 
tor. 165 

5. Security by executor upon the 
assets for his own debt and fu- 
ture advances, with other cir- 
cumstances, proving the act not 
to be consistent with the duty 
of executor, but for his own ad« 
vantage, cannot be held. 168 

6. Testator's effects cannot be 
taken in execution for the ex- 
ecutor's debt. 168 

7. Pledge of the assets by an ex- 
ecutor cannot be held, even 
against a pecuniary or residuary 
legatee, and though for money, 
advanced at the time, if under 
circumstances, showing knowl- 
edge of an intended application, 
not conformable to, or connect- 

~ ed with, the character of execu- 
tor. 

Distinction between an an- 
tecedent debt and a present ad- 
vance, as the consideration, not 
conclusive, 170 

8. Executor, having general and 
specific legacies not expressly 
for his care, &c. was not pre- 
cluded from giving evidence of 
the intention, that he should 
have the residue beneficially, 
by an exception of plate out of 
furniture, bequeathed to him, ' 
and by a bequest to him of a 
contract for a leasehold house, 
subsequent to the appointment 
of executor : the effect being 
only, that he should not take 
the plate under that bequest of 
furniture ; and a future dispo- 
sition of the residue might have 
been contemplated. 

Upon the evidence, raising 
no direct intention in his favor, 
but mere inference from equivo- 
cal declarations, with an inten- 
tion to make an express residu- 
ary disposition, the executor de. 
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EXECUTOR— om^iftiied. 

Glared a trustee of the residue 
for the next of kin. Ltmgham 
V. Sanfard. 435 

9. Executor, haviag a legacy ex- 
pressly for his care, 6i,g, cannot 
produce evidence of intention, 
that he should take the residue 
beneficially. 443 

10. Effect of the distinction upon a 
legacy to a person by name, or 
by the description of executor : 
ifn the latter case he takes in 
that character, with all the con 
sequences. 466 

See Legacy, 2, 3. 
EXECUTORY TRUST. 

See Devise, 2. 
EXPECTANT HEIR. 

See Reversion. 
EXTENT.— See Bankrupt, 35, 36. 



FAILURE OF ISSUE. 

See Perpetuity. 
FATHER.— See Satisfaction, 1, 2. 
FELONY.— See Lien. 
FINE.— See Infant, 1, 2. 
FORECLOSURE. 

See Mortgage, 6. 
FORFEITURE.— Sec Infant, L 
FRAUD. 

See Baron and Feme, 2, 3. Con- 
tract, 5. Copyright, 1. 
FRAUDS (Statute of). 

See Devise, 4, 5, 6. 
FRADULENT ASSIGNMENT. 

See Bankrupt, II. Creditor and 
Debtor, 1. 
FURNITURE. 

See Baron and Feme, 3. 



GENERAL WORDS. 

See Statute. 
GOOD-WILL. 

See Bankrupt, 22, Vendor and 
Vendee, 4. 
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HARROW SCHOOL. 

See Charity, 6. 
HEIR. 
.Devise and bequest of real and 
leasehold estates to the devisor's 
widow and her heirs for ever, 
" in the fullest confidence that 
after her decease she will devise 
the property to my family," held 
an estate for life only ; with re- 
mainder in trust for the devis- 
or's heir, ^spersatui designata. 
Wright V. Atkyns.* 266 

See Charity, 4. Reversicm. 



ILLEGITIMATE CHILD. 

See Bastard. 
IMPROPRIATOR.— See Tithe, I. 
INADEaUACY.-^ee Reversion. 
INCLOSING ACT. 

See Jurisdiction, 3. Vendor and 
Vendee, 5. 
INFANT. 

1. Exception out of Common Law 
bars or forfeitures,, by fine, final 
judgment in a vrrit of right, des- 
cent after disseisin, copyhold 
heir not coming in to be admit* 
ted upon the proclamations, in 
' favor of infancy, non-sane mem- 
ory, or absence beyond sea. 89 
2« Where the words of a law in 
their ordinary signification are 
sufficient to include infants, the 
virtual exception must be drawn 
fi-om the intention of the Leg- 
islature, manifested by other 
parts of the Law, from the gen- 
eral purpose and design of the 
Law, and the subject-matter of 
it. 

Thus the Statutes of Limita- 
tion and of fines would have 
bound infants, dec. without an 
express exception. 92 

See Infant Trustee. Review, 
2. Was^e. 

* Reversed. See the note, page 263. 
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INFANT TRUSTEE. 

1. Infant trustee within the Stat- 
ute 7 Ann. c 19, notwithstand- 
ing an interest, as co-executor, 
and co-residuary legatee, enti- 
tled to the mortgage-money : the 
receipt and discharge of the 
other executor leaving the in- 
fant a mere trustee. — 
V. Handcock. 383 

2. Infant trustee within the Stat- 
ute 7 Ann. c. 19, must be a dry 
trustee. 384 

3. Conveyance by infant trustee 
voidable, as not within the Stat- 
ute; if he would be bound to 
convey, when adult, he would 
in Equity be restrained from 
setting it aside. 384 

INJUNCTION. 

1 Ifajunction in trespass: where 
the title was disputed. Kinder v. 
Jones. 110 

2. Injunction against trespass up- 
on irremediable mischief, in na- 
ture of waste, on a bill by the 
lord of a manor and his lessees 
against taking stones, having a 
peculiar value, found at the bot- 
tom of the sea within the limits 
of the manor. Earl Cowper v. 
Baker, 128 

3. Injunction in the case of tres- 
pass by the lord of a manor dig- 
ging for coal on the premises of 
a copyhold tenant. 

From the nature of the sub- 
ject and the consequences such 
an Injunction not to be contin- 
ued without securing the means 
of a speedy trial. Grey v. Tke 
Duke of Northumberland, 281 

4. Breach of Injunction by pro- 
ceeding against bail. Leonard 
V. AttwelL 385 

See Copyright, 3, 4. 
INSURABLE INTEREST. 
Equitable interest insurable : both 
trustee and cestui que trust have 
an insurable interest '253 

INTEREST. 

1. Under a written contract for a 
sum of money, payable on de- 
mand, or a day certain, interest 



INTEREST— con^twwtfrf. 

is in equity, as at law, payable 
from the time of demand made, 
or from the fixed period of pay- 
ment. Lowndes v. Collens, 27 

2. Interest at 5 per cent, under a 
contract to give promisory notes. 
Lowndes v. Collens. 27 

3. Interest beyond the penalty of 
a bond upon a mortgage for the 
same debt ; though by a surety. 
Clarke v. Lord Abingdon. 106 

See Insurable Interest. Re- 
version, 1. 
INVENTORY. 

See Baron and Feme, 3. 
ISSUE.— See Perpetuity. 



JAMAICA.— See Limitation, 1. 
JOINT AND SEPARATE COM- 

MISSION. 

See Bankrupt, 28, 29. 
JOINT CREDITOR. 

See Bankrupt, 12, 13, 19, 40. 
Partner, 9. 
JOINT JUDGMENT. 

See Execution, I. 
JOINT PROPERTY. 

See Bankrupt, 12. 
JUDGMENT.— See Execution, 1. 
JURISDICTION. 

1. Equitable jurisdiction to order 
a deed, forming a cloud upon ' 
a title, to be delivered up though 
void at law. 

Accordingly a demurrer to a 
Bill, to have a deed fraudulent 
and void, as in contemplation 
of bankruptcy, delivered up, was 
over-ruled. Hayward v. Dims' 
dale. Ill 

2. Distinction between directing 
^n instrument to be delivered 
up, and making it effectual in 
equity. 167 

3. Commissioners under an Inclos- 
ing Act liable to suits at law 
and in equity for acts, not ac- 
cording to their authority. 

Demurrer to a Bill upon that 
principle, charging, not collu- 
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JURISDICTION— conftiiiictf. 

sion expressly, but that they 
were proceeding to divide unjust- 
ly, and not according to their 
authority, viz. upon the infor- 
mation of a tenant of the Plain- 
tiffs manor, being owner of the 
adjoining one; and the boun- 
daries and documents being in- 
termixed, over-ruled. 8peer v. 
Crawter. 216 

See Arbitration, 3. Charity, 
6,7. 



LACHES. 

See Corporation, 2. Executor, 4. 
Limitation, 3, 4. Reversion. 
LAND.— See Copyhold, 1. 
LANDLORD and TENANT. 

See Lessor and Lessee. 
LAPSE.— See Legacy, L 
LAY IMPROPRIATOR. 

See Tithe, 1. 
LEGACY. 

1. Legacies to the same persons 
by distinct instruments accumu- 
lative : subject to be repelled by 
internal evidence ; as where the 
same sum is given for the same 
cause : whether by the mere 
equality of amount, Quare, 
Benyon v. Benyon, 34 

2. Right of pecuniary or residuary 
legatee to follow the assets in 
case of misapplication, where a 
creditor oi; specific legatee could. 
JItLeod V. Drumnumd, 169 

3. Lien of residuary legatee on the 
specific fund. 169 

4. By the law of Scotland, as well 
as of England, a legacy lapses 
by the death of the legatee in 
the testator's life. 351 

5. Double legacies, though of equal 
amount, with circumstances of 
difference, as in the times of 
payment of annuities, half-year- 
ly and quarterly, accumulative : 
not, if exactly similar ; though 
by different instruments. Cur- 
tie V. Pye. 462 



LEGACY— con^icedl 
6. Devise in trust to pay several 
persons 1000/. each: on the 
death of any in case of a defi- 
ciency the others abate : but if 
to pay debts and legacies, and 
one legatee dies, the trust is for 
the other legatees, if necessary. 

466 
See Charity, 4. Executor, 10. 
Satisfaction, 1. 
LENGTH OF TIME. 

See Executor, 4. Limitation. 
LESSOR AND LESSEE. 

1. Obligation of tenant to take care 
of the rights of his landlord. 

225 

2. An agreement for a lease, finr 
seven, fourteen, or twenty-one, 
years, gives the option to the le»* 
see alone. « 363 

See Contract, 5. Notice, 2. 
LIEN. 

Bill, following life insurances, ef- 
fected by the Plaintiffs clerk 
with tlie Plaintiffs money, pro- 
cured by embezzlement, and 
transferred to the Defendants, 
for valuable consideration, but 
with notice. 

Demurrer allowed ; the trans- 
action amounting to felony by 
the Statute 39 Geo. III. c. 85; 
and therefore not raising a civil 
contract : secondly, the policies 
not being the Plaintiffs proper- 
ty. Cox V. Paxtan. 329 

See Legacy, 2, 3. Partner, 1. 
10. 
UMITATION. 

I. Effect of the Statute of limita- 
tions, or possessory law, of Ja- 
maica, (beyond the Statutes of 
Limitations in this Country) : 
barring not merely the legal 
remedy, but any suit, claim, or 
demand: converting seven years' . 
possession into a positive, abso- 
lute, title. • 

No exception in favor of ab- 
sentees ; not being with the ex- 
ception expressed ; as there was 
no such exception out of the 
Statute^ of Limitation in this 
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UMlTATlON^-amiinued. 

Country; until expressly given 
by Statute 4 Ann. c. 16. s. 19. 

The exception in the law of 
Jamaica relating to trustees, 
means actual, not constructiTe, 
trusts. 

' The exception as to tenants 
for life not applicable, where 
they could convey the fee under 
a power* of sale. Beckford ▼. 
Wade. 87 

2. Though the Courts of Justice 
were shut up in time of war, so 
that no original could be sued 
out, the Statute of Limitation 
continues to run. 93 

3. Effect of length of time in Equity 
by analogy to the Statutes of 
Limitation ; though not directly 
affecting trusts. 96 

4. Though no time bars a direct 
trust, as between cestui que trust 
and trustee, a constructive trust 
barred by long acquiescence; 
though the true state of the fact 
may be easily ascertained, and 
the ground of original relief was 
clear; and even arising out of 
fraud. 97 

5. Redemption barred by twenty 
years' possession without imped- 
iment to the mortgagor, or ten 
years after impediment removed. 

99 
See Infant, 2. 
UMITATION REMOTE. 

See Perpetuity. 
LORDS, HOUSE or. 

See Appeals. 
LUNACY.— Sec Infant, 1. 
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MANDAMUS. 

See Corporation, 1, 
MAP.— See Copyright, 2, 4. 
MARSHALLING. 

See Bankrupt, 40. 
MEMBER OF PARUAMENT. 

See Privilege. 
MERCHANT'S CLERK. 

See I^en. 



MESSENGER. 

See Bankrupt, 3, 4, 5. 

MINE. 
See Copyhold, 1. Injunction, 3. 

MISDESCRIPTION. 
See Mistake, 2. 

MISTAKE. , 

I. Society for raising an annuity 
fund for the meml^rs : the rate 
of subscription being too low, 
though the subsisting fund was 
equal to the annuities, then pay- 
able, and no adequate remedy 
by the articles, inquiries wefe 
directed ; 1st, to . ascertain the 
state of the society, the defect 
of the plan, dc^c. ; secondly, to 
provide a remedy : viz. by addi- 
tional subscription, adequate to 
the object by paying the arrears, . 
and providing for the present 
and future annuities. Pearce 
v. Piper, 1 

2* Revocation of an annuity, and 
substitttton of another, notwith- 
standing a misdescription; no 
other annuity or instrument ap- 
pearing. Benyon v. Benyon. 34 

MODUS.— See Tithe. 

MORTGAGE. 

1. An equity of redemption is with- 
in the exception in the Annuity 
Act, (Statute 17 Geo. HI. c. 26. 
s. 8).* Tucker v. Thurstm. 

131 

2. Equitable mortgage by a deposit 
of deeds ; covering subsequent 
advances : upon evidence, that 
they were made upon that secu- 
rity. Ex parte Langstan, 227 

3. Equitable mortgage by a depos- 
it of deeds upon an advance of 
money without a word passing. 

230 

4. Equitable mortgage by deposit 
of deeds not favored ; especially 
when contradicting a written in- 
strument. Exparte Coambe, 369 

5. Equitable mortgage by deposit 
of deeds. Monkhause v. The 
Corporation of Bedford. 380 

6. The time not enlarged upon a 

• Repealed. See the note, page 132. 
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MORTGAGE— cofiftniierf. 

Bill of Redemption ; as upon a 

Bill of Foreclosure. Novo- 

sielski V. Wakefield. 417 

See Devise, 3. Limitation, 5, 

MOVABLES. 

See Baron and Feme, 3. 
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NATURAL CHILD. 
See Bastard. 

NEXT OP KIN. 
See Executor, 8, 9. 

NON DECIMANDO. 
See Tithe, 1. 

NONSANE MEMORY. 
See Infant, 1. 

NOTE.— See Interest, 2. 

NOTICE. 

L' Specific performance of a con 
tract to purchase enforced 
against a subsequent purchaser, 
at an advanced price, with no- 
tice ; who was decreed to con- 
vey on payment to him of the 
price, for which the Plaintiff 
contracted. Daniels v. Davi- 
son, 433 
2. The possession of a tenant is 
notice to a purchaser of the ac- 
tual interest he may have : ei- 
ther as tenant ; or farther, as in 
this instance, by an agreement 
to purchase the premises. Dan^ 
iels V. Davison, ' 433 



P 

PARENT AND CHILD. 

See Satisfaction, 1, 2. 
PARLIAMENT.— See Privilege. 
PAROL EVIDENCE. 

See Evidence. Satisfaction, 1. 
PAROL WAIVER. 

See Contract, 6. 
PARTITION. 

1. Decree for partition among sev- 
eral joint proprietors; and no 
obj^tion from a covenant not 
to inclose without general con- 
sent, rights of common, and the 



FARTITION— continued. 

inequality and uncertainty of the 
shares in proportion to other e»- 
tates. 

The Decree directed a refer- 
ence to the Master to inquire, 
whether the Plaintiff* and De- 
fendants, or any. and whicli, are 
entitled; and in what shares, 
according to the respective val- 
ues of the other estates: and 
« then a Commission to divide 
accordingly; the costs of the 
partition to be borne by the par- 
ties in proportion to the value 
of their respective interests ; and 
no previous or subsequent costs ; 
by analogy to the proceeding at 
law. Agar v. Fairfax. 533 

2. Upon a Bill for Partition the in- 
terests and proportions to be as- 
certained by the Court ; not the 
Commissioners. 543 

3. A partition never affects third 
parties: rights of common for 
instance. 544 

4. Comnussion to make partition 
not under the authority of any 
Act of Parliament; but from 
the difficulty attending partition 
at law ; where the Plaintiff must 
prove his title ; as he declares : 
and also the titles of the De- 
fendants ; by analogy to the 
equitable jurisdiction in the 
case of dower. 522 

PARTNER. 

1. Equitable right of partners, sub- 
ject to the joint debts ; depend- 
ing upon the result of the ac- 
count between them. 

Therefore under a joint Com- 
mission of Bankruptcy the sep- 
arate estate of one has a lien on 
the other's share of a surplus of 
the joint estate in respect of a 
debt, proved under bills, drawn 
in the name of the firm for a 
separate debt : and may come 
in with the other separate credi- 
tors for the deficiency. Ex 
parte King, 1 15 

2. A partnership, without articles 
and for an indefinite period 
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PARTNER— cofihniteJ. 

may be dissolved by any part- 
ner, at any time, without previ- 
ous notice ; subject to the en- 
gagements of the partnership : 
but the existence of engage- 
ments with third persons can- 
not prevent the right of disso- 
lution, as among themselves. 
Ftatherstonhaugh v. FenuncL 

298 

3. The consequence of the disso- 
lution of partnership, where 
there are no articles, prescrib- 
ing the terms, is a general sale 
and account of the joint proper- 
ty : one or more partners there- 
fore cannot insist on taking the 
share of another at a valuation ; 
or, that he shall remove his 

. proportion from the premises; 
thereby securing the good-will. 
lb. 298 

4. Partner after dissolution of the 
partnership continuing to trade 
with the joint property, must ac- 
count for the profits, lb. 298 

5. Lease of premises, where a part- 
nership trade was carried on, 
renewed by one partner in his 
own name clandestinely, a trust 
for the partnership; to be ac- 
counted for as joint property. 
lb. 298 

6. Distinction as to partners ; with 
reference to third persons, and as 
between the partners themselves. 

Partner as to .third persons 
by a specific interest in the prof- 
its, as such : not by receiving a 
sum of money : even in propor- 
tion to a given share of the 
profits. Ex parte Hamper. 403 

7. Execution by a separate credi- 
tor against joint property ; sub- 
ject to account ; ascertaining 
the specific interest of the part- 
ner in the joint effects. 407 

8. Dormant partner, not an osten- 
sible contracting party ; a credi- 
tor may, but is not bound to, go 
against him. 412 

9. A partner cannot claim in com- 
petition with the joint creditors. 

521 



VARTNER— continued. 
10. Creditors, as such, independent 
of special contract, have no lien 
or charge on the effects ; but in 
the distribution of joint estate 
obtain payment through the 
, equities of the partners among 
themselves. 526 

See Bankrupt, 6, 12, 28, 40. 
Corporation, 2, 5. Exe- 
cution, 2. 
PAUPER. 

Notice of motion hy a party in 
forma pauperis must be signed 
by the Clerk in Court. Gardi* 

ner v. . 387 

PERPETUITY. 

1. Testatrix gave all her estate 
real and personal to her daugh- 
ter and her heirs and half the 
Navigation money for her natu- 
ral life, and in case she dies 
without issue all to be divid- 
ed between four nephews and 
nieces, named : the part of one 
only for life, and to be divided 
between the survivors. 

The limitation over too re- 
mote, there being no expression, 
or circumstance to limit the 
generality of the words to a fail- 
ure of issue at the time of the 
death. 

As to what property it ex- 
tends to, QuiBre. Barlow v. 
Salter. 479 

2. The words " die without issue " 
have their legal signification: 
viz. a general failure; unless 
there are expressions, or cir- 
cumstances, from which it can 
be collected, that they are used 
in a more confined sense. 482 

3. Though, where nothing but a 
life-interest is given over upon 
a failure of issue, it must neces- 
sarily be intended a failure with- 
in the compass of that life, 
where the entire interest is giv- 
en over, the mere circumstance, 
that one taker is confined to a 
life-interest, furnishes no indi- 
cation of an intention to make 
the whole bequest depend on 
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TERFETVYTY— continued. 

the existence of that person 
when the event happens, on 
which the limitation over is to 
take effect. 482 

4. Devise for life, and, in default 
of issue, to another for life; 
and, in default of his issue, re- 
mainder over : the limitation 
over void as to the personal 
property : either as too remote ; 
or as an estate-tail by implica< 
tion. 484 

PETITION.— See Practice, 4. 

PLEADING. 

1. Demurrer allowed to a supple- 
mental Bill ; as stating circum- 
stancesj subsequent not only to 

. the original Bill, but to publi- 
cation ; first, as not properly 
supplemental matter : secondly, 
as not material. 

If material, the benefit might 
be obtained in another shape: 
perhaps by a special application 
for the opportunity of examin- 
ing witnesses, or a Bill of Dis- 
covery ; as the object may be 
discovery only, or also relief; 
and in that case that the an- 
swer or evidence may be read 
at the hearing. Milner v. Lord 
Harewood, 144 

2. To a Bill by an heir, against a 
claim under a (Revise, for a dis- 
covery, and that the witnesses 
may be examined de bene €5se, 
and their testimony recorded, a 
general demurrer for want of 
equity being allowed, the De- 
fendant was not permitted, to 
demur ore tenus as to the exam- 
ination of witnesses ; not being 
made the subject of demurrer 
on the Record. Pitts v. Short, 

213 

3. General demurrer lies , where 
the Plaintiff, though entitled to 
discovery, is not entitled to re- 
lief. 216 

4. The rule, that the Plaintiff be- 
ing entitled to discovery only, 
and not to the relief, a general 
demurrer lies, does not prevent 



PLEADING— cofKtfitieil. 

a demurrer to the relief, giving 
the discovery. Todd v. Gee. 

273 
5. Demurrer, not good in part, 
and bad in part : therefwe go- 
ing to relief, to which the Plain- 
tiff was entitled, over-ruled gen- 
erally : the Plaintiff, a purchas- 
er, not being barred by a Re- 
port against the title in another 
suit, upon a Bill against him by 
the vendors. Todd v. Gee. 273 
See Review. Tithe, 4. Ven- 
dor and Vendee, 2. 
POOR RELATIONS. 

See Charity, 3. 
PORTION.— See Satisfaction, 1, 2. 
POSSIBILITY. 

Possibility a present interest ; and 
capable of devise. 182 

POWER. 

Execution of a power is a limita- 
tion of a use ; which must arise, 
if at all, at the time of execu- 
tion ; and is, as if expressed in 
the original settlement. 457 
See Bankrupt, 26, 37. Deed. 
Evidence, 10, 11. Vendor 
and Vendee. 
PRACTICE. 

1. Construction of the General 
Order (23d January, 1794). 

Defendant, after exceptions 
allowed, not having previously 
come under terms, is entitled of 
course to one order for time: 
the General Order not attaching 
before the second application 
for time to answer an amended 
bill, or after exceptions allowed. 
WeUsY.FoweU, . 113 

2. Plaintiff, under an undertaking 
to speed his cause, obtained an 
Order to withdraw his replica- 
tion, and set down on Bill and 
Answer; but did not serve a 
subpoena to hear judgment ; or 
appear, when the cause was 
called. 

The Bill was dismissed with 
costs. Rogers v. Goore. 130 

3. Reference, whether two suits 
are for the same matter, is ob- 
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PRACTICE— rcmltnueJ. { 

tained by plea, in Chancery, aa 
in the Exchequer ; not by Mo; 
tion. Murray t. ShadweJl 353 

4. Petition failing as to the prin- 
cipal objects, dismissed gener- 
ally. 376 

5. Reference of title on Motion 
in a simple case of specific per- 
formance, when nothing more. 

278 
See Appeal. Pauper. Re- 
view. 
PRESCRIPTION IN NON DE- 
CIMANDO. 
See Tithe, 1. 
PRESUMPTION. 

See Evidence, 1. Satisfaction. 
PRIVILEGE. 
The authority to take the Bill pro 
confessa against a Defendant, 
having privilege of Parliament, 
standing out process of con- 
tempt, under Stat. 45 Qeo. III. 
c; 124, s. 5, is confined to bills 
for discovery only. Jaius v. 
Davis. 368 

PROMISSORY NOTE. 

See Interest, 2. 
PUBLIC SCHOOL. 

See Charity, 6. 
PURCHASER. 
See Accident. Contract. Execu- 
tor, 2. Notice, 1. Vendor and 
Vendee. 
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REDEMPTION. 

See Limitation, 5. Mortgage, 6. 
RE-EXAMINATION. 

See Evidence, 7, 8. 
REGISTRY (SHIP). 
The registry of a ship is conclu- 
sive evidence of the property, 
even between creditors ; exclnd 
ing all trusts, created by act of 
the parties ; as, by payment of 
money on a purchase in the 
name of another. 

Distinction, as to trusts, aris- 
ing by operation of law, upon 



REGISTRY (SHIP)— cofi^ifMl. 
bankruptcy or death. Ez par^ 
te Houghton and Qribhk, 251 

RELATIONS.— See Charity, 3. 

REMAINDER. 

See Cross-Remainder. 

REMOTE UMITATION. 
See Perpetuity. 

RENEWAL. 
Settlement of a renewable lease 
in trust out of the rents and 
profits to pay the fines and char- 
ges of renewing; and, subject 
Uiereto, for husband and wife 
successively for life : remiiinder 
to the first son at twenty-one 

The trustees not having re- 
newed in the lives of the ten- 
ants for life, answerable, as for 
a breach of trust ; though not 
deriving any benefit from it: 
liable therefore, with the assets 
of the tenants for life, with re- 
ference to their enjoyment, and 
the occupying tenant, having 
purchased the husband's life in- 
terest, to procure a renewal for 
the son : the trustees indemni- 
fied against the expense by an 
application of the assets of the 
tenants for life in the first in- 
stance : but the occupying ten- 
ant not charged in their favor. 
^Lard Montfort v. Lord Cad- 
ogan. 485 

RESIDUE.— See Executor, 8, 9. 

RESIDUARY LEGATEE. 
See Legacy, 2, 3. 

RESULTING TRUST. 
See Trust, 1. 

REVERSION. 
The sale of a reversionary inter- 
est, in this Court considered as 
the case of an expectant heir, 
forms an exception to the gen- 
eral rule, that for mere inad- 
equacy of value a contract is not 
to be set aside. 

During the continuance of the 
same situation acquiescence has 
no effect ; and the value is to be 
estimated at the time of the trans- 
action : not according to the 
event. 
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REVERSION— continued. 

Interest at 5 per cent, upon 
the money advanced. Com- 
pound interest refused. Gow- 
land V. De Faria 20 

REVIEW. 

1. Bill of Review may be also a 
Bill of Revivor and Supplement. 
Perry v. Phelips, 173 

2. Error apparent, to support a Bill 
of Review, must be plain and 
obvious; as a Decree against 
an infant without a day to show 
case: not merely an erroneous 
judgment; which might be the 
subject of a re-hearing. Perry 
V. Phelips. 173 

3. Whether a Bill can be main- 
tained as a Bill of Review, in 
case the Decree should have 
been enrolled, or, if not, as a 
Bill of Revivor and Supple- 
ment, with a prayer in the alter 
native, adapted to either case 
whether there is any instance of 
a Bill in the nature of a Bill of 
Review upon error apparent, or 
matter of law, to be collected 
from the pleadings and evidence, 
a supplemental bill being re- 
quired only to introduce new 
facts, to come on with a re-hear- 
ing of the original caUse, QutBre. 
Perry v. Phelips. 173 

4. For a Bill of Review on newly- 
discovered facts the leave of the 
Court necessary. 173 

5. Distinction between a Bill of 
Review and a supplemental Bill 
in nature of it. If the Decree 
is enrolled, it is strictly a Bill 
of Review ; and prays, that the 
Decree may be reviewed and 
reversed: if not enrolled, the 
prayer is, that the cause may be 
re-heard. In either matter of 
supplement or revivor may be 
introduced, with the proper 
prayer. 177 

REVIVOR.— See Review, 1, 3, 5. 
ROAD-BOOK.— See Copyright, 2. 
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SATISFACTION. 

1. Satisfaction of a legacy by a 
parent to a child by a portion of 
the same amount, though with 
some circumstances of differ- 
ence. 

Whether parol evidence can 
be admitted originally of an in* 
tention to substitute the one pro- 
vision for the other, or only 
where it is first offered against 
the presumption, it is clearly 
admissible to show, that the fa- 
ther was the author of the por- 
tion : viz. by stipulating on join- 
ing in the marriage settlement 
of his eldest son for a charge, 
and giving up interests in con- 
sideration of it. Hartapp v, 
Hartopp 184 

2. In the case of double provis- 
ions by a father for a child alight 
circumstances of difference not 
regarded. 191 

SCHOOL (PUBLIC). 

See Charity, 6.- 
SCOTLAND.— See Legacy, L 
SEAUNG AND SIGNING. 

See Deed. Devise, 6. 
SEPARATE ESTATE. 
See Baron and Feme, 4. 
SEPARATE AND JOINT COM- 
MISSION. 

See Bankrupt, 28, 29. 
SETTLEMENT. 

See Baron and Feme, 2. 
SHIP REGISTRY. 

See Registry. 
SHORT BILLS. 

See Banker, 2. Bankrupt, 35. 
SIGNING AND SEALING. 

See Deed. Devise, 6. 
STAMP. 

See Bankrupt, 17. Evidence, 4. 
STATUTE. 

1. General words in a Statute must 
receive a general construction ; 
unless there is in the Statute it- 
self some ground for restrain- 
ing their meaning by reasonable 
construction, not by arbitrary 
addition or retrenchment. 91 
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STATUTE— con^tniicrf. 
2. The preamble of an Act of Par- 
liament, though it may assist 
ambiguous words, cannot con- 
trol a clear and express enact- 
ment Lees y. SummersgilL 508. 
See Infant, 2. 
STATUTE OP FRAUDS. 

See Devise, 4, 5, 6. 
STOCK.— See Usury. 
SUPERSEDEAS. 

See Bankruptcy, 1, 2. 
SUPPLEMENTAL BILL. 

See Pleading, 1. Review, 1, 3, 5. 
SURRENDER — See Copyhold. 
SURVIVOR. 
The word "Survivors" construed 
"others." 482 



TENANT. 
See Copyhold, 1. Lessor and Les- 
see. Notice, 2. 
TIMBER.— See Copyhold 1. 
TIME. 
See Corporation,*2. Executor 4. 
Limitation, 3, 4. 
TITHE. 

1. To a Bill for tithes, even by a 
Lay Impropriator, prescription 
in non decimando, or presump- 
tion from mere retainer, without 
color of title, is no defence ; 
and will not be sent to Law. 
Berney v. Harvey, 119 

2. Issue directed to try Moduses : 
alleged variations in some of 
the payments appearing to be 
only irregularities in the collec- 
tion. Blackburn v. Jepson, 473 

3. As to a Modus of Id. for tithe 
of all hay, Qumre. Blackburn 
V. Jepson. 473 

4. Modus for every garden and or- 
chard in lieu of all tithes of all 
titheable matters or things aris- 
ing therein, sufficiently laid 
without stating them to be an- 
cient gardens, 6lc. and tiot too 
extensive. Blackburn v. Jep- 
son. 473 

VOL. XVII. 



TITHE— co»n»ttcrf. 

5. Modus of 4d, by each occupier, 
having lands, cultivated by the 
plough by three or more horses, 
usually called a plough, in lieu 
of all small prsedial tithes of all 
such lands so cultivated, bad 
for uncertainty as to the quan- 
tity of land. Blackburn v. Jqh 
son. 473 

6. Modus disproved by the ev- 
idence: for every cow produ- 
cing a calf 1 l-2d; or if no 
calf Id. : the evidence proving 
a higher payment beyond a cer- 
tain number : Account of tithes 
decreed. Blackburn v. Jepson. 

473 

7. Modus, supported by the ev- 
idence in part, not as to the 
rest, and capable of distinction, 
void in toto; viz. so much for 
every calf, up to seven, proved ; 
and different sums proved from 
those laid as to other num- 
bers. 478 

TRADE. 

See Bankrupt, 22. Copyright, 1. 
Vendor and Vendee, 4. 
TREES.— See Copyhold, 1. 
TRESPASS. 

See Injunction, 1, 2, 3. 
TRUST. 

1. Resulting trust for the heir ; the 
only express devise being to con- 
vey to the devisor's son from 
and after his age of thirty; 
which he did, not attain ; and 
no devise by implication from a 
declaration, that he shall have 
no power over the estate until 
his age of thirty. Nash v. Smith. 

2. Ante, Vol. IV. 108. Trustee 
for the purchase of land died 
without personal assets ; having 
purchased land. 

If the trust could have been 
executed during his life, which 
upon the construction was ques- 
tionable, yet, no part of the 
. trustpfund being traced, and the 
circumstances affording no pre- 
sumption, that the purchases 
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TRUST— continued. 

were made in execution of the 
trust, they were held not liable. 
Perry v. Phelips, 173 

See Devise, 2. Heir. In 
fant Trustee. Insurable 
Interest. Limitation, 4. 
Registry (Ship). Renewal. 
TRUST EXECUTORY. 
See Devise, 2. 



U 



USURY. 

Contract for re-payment of a debt 
with legal interest, or at the op- 
tion of the creditor to transfer 
so much stock as it would have 
produced on the day it was pay- 
able, void as usurious : the prin- 
cipal and interest being secured, 
with a chance of a rise of the 
stock : not therefore like a con 
tract to replace stock absolutely, 
which might fall. Barnard v 
Young. 44 



VENDOR AND VENDEE. 

1. Purchaser not compelled to take 
a doubtful 'title : viz. by execut- 
ing a power of sale, introduced 
under a direction by a decree, 
establishing a Will, to the Mas- 
ter to approve a proper settle- 
ment ; the Will not authorizing 
the insertion of such a power : 
nor could it be sustained under 
a power by a former settlement ; 
which, if not extinct by the fail- 
ure of the limitations, and the 
union of the estate for life with 
the reversion, could not be duly 
applied to purposes, clearly for- 
eign to its original object : and, 
though purchasers are not put 
to exercise a very nice and crit- 
ical judgment with regard to the 
purposes, for which powers are 
created, it could never be intcn< 



VENDOR, ETC. — continued. 

ded to refer to a perfectly new 
set of limitations, in a new set- 
tlement,' at a long subsequent 
period, under a disposition by 
the Will of the owner of the 
fee ; to be exercised, not for any 
purpose, in the least degree con- 
nected with the settlement, bat 
avowedly as an expedient to 
supply the want of a valid pow- 
er in that settlement; and en- 
able those, whom he had made 
only tenants for life, to dispose 
of the estate. Wheate v. Hali. 

80 

2. No instance of the plea of pur- 
chase for valuable consideration, 
without notice, without an aver- 
ment, that the party purchased 
from a person, seised, or pre- 
tending to be seised, in fee. 290 

3. Purchaser of a lease, though 
not considered a purchaser for 
valuable consideration without 
notice to the extent of not be- 

^ ing bound to know, from whom 
the lessor derived his title, is not 
to take notice of all the circum- 
stances, under which it is de- 
rived. 

Therefore understood to have 
notice^ that tlie lessors were trus- 
tees for a charity ; not that the 
lease was bad ; that depending 
on circumstances dehors. 296 

4. Sale of a trade with the good- 
will does not prevent the ven- 
dor's setting up again a similar 
trade, without express covenant ; 
or fraud ; by representing it as 
a continuation of the old trade, 
or by conduct encouraging 
others to involve themselves in 
the confidence, that he would 
not trade again ; &c. Cruttwell 
V. Lye. 335 

5. Objection by a purchaser of al- 
lotments under an Inclosing Act, 
that the award of the Commis- 
sioners was not made, over- 
ruled : the Act containing a 
clause, enabling a sale, and de- 
claring the conveyance valid, 
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VENDOR, ETC continued. 

before the award ; and, suppos- 
ing the possibility of the Com- 
missioners varying the allot- 
ments, the purchaser having full 
notice of all the circumstances. 
Kingsley v. Young, 468 

See Accident. Charity, 6, 7 
Contract. Executor, 2. No- 
tice, 1. 



W 

WAIVER.— See Contract, 6. 

WASTE. 

Devise in strict settlement, with a 
clause of forfeiture by cutting 
any trees. 

Upon a Bill by the infant re- 
mainder-man in tail an inquiry 
was directed, whether any trees, 
in the park, not ornamental, or 
affording shelter to the mansion- 
house, are proper to be felled ; 
and whether it would be for the 
benefit of all parties interested, 
.that they should be felled, and 
• sold ; and the money laid out in 
other estates, to be settled to the 



WASTE— con^tnttfcf. 

same uses. Delapoh v. DtU 
apole. 150 

See Injunction, 2. 
WEST INDIES. 

See Limitation, 1. 
WILL. 

1. Construction of a Will ; giving 
to the testator's daughter, by the 
description of heir under his 
Will, the legacy of a legatee, 
who died during the testator's 
life, by way of special substitu- 
tion; not merely by lapse to 
her, as the residuary legatee. 
Rose V. Rose. 347 

2. Legacy to a subscribing wit- 
ness to a Will, though of per- 
sonal property only, void under 
the Stat. 25 Geo. II. c. 6, ex- 
tending to all Wills and Cod- 
icils. Lees V. Summersgill. 508 

See Bastard, 1. Cross Re- 
mainders. Legacy. Mis- 
take, 3. Perpetuity. Pos- 
sibility. 
WORDS.— See Statute. • 
WRIT OF RIGHT. 
See Infant, 1. 
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